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MEMORANDUM OPINION Re: Settlement 

Pending before the Court are several motions for final approval of various settlement I 

I 
,agreements reached in this MDL action. The Federal Trade Commission and all fifty states and I 
-the District of Columbia seek final approval of their scttlcment agreements with the defendants, ! 
.v;hich this Court preliminarily approbed on April 27,2001, and the third party payors seek h l  1 

I 
I 

;approval of settlement ageements preliminarily approved on February 9,2001. Upon careful 1 
i 

(consideration of the moiions and the affidavits, declarations, and reports filed in support thereof, i I 
h e  objections to the settlements filed by various class members, the representations made by all I 
parties at the fairness hearing held on November 29.200 1, and the entire record herein, thc Court 

.will grant each motion. 

I. BACKGROUND' 

.A. Plaintiff States 

On December 22, 1998, ten states ("Litigating States") and the Federal Trade 

I::onlmission ("FTC") filed lawsuits with this Court, charging the defendants with entering illegal 

agreements to monopolize the markets for the generic anti-anxiety drugs, lorazepam and 

' The underlying alleged antitrust violations in this case has been thoroughly discussed in 
previous decisions of this Court, s, FTC v. Mvlan Labs.. Inc., 62. F. Supp. 2d 25,32.-35 
(D.D.C. 1999); In re Lorazenam & Clorazenate Antitrust Litie., 202 F.R.D. 12, 14-17 (D.D.C. 
:?001), and thus will not he reiterated in full measure here. 



(:lorazepate, in violario~l of various federal and state antirrust laws.2 On February 8, 1999. the 

Litigating States amended their complaint, adding twenty-one states and the District of Columbia 

as plaintiffs.3 On May 13, 1999, Maryland joined the other thirty-two Litigating States.' 

After extensive discovery was conducted, the parties began to explore the possibility of 

settlement in late Spring 2000. 'i'he FTC, thirty-three Lirigating States, Mylan, Cambrex, 

I'rofmnaco, and Gyma reached an agreement in principle in August 2000, under whlch the 

defendants would pay 5 100 million toward consumer and state agency compensation and an 

1 additional $8 million toward costs and fees for the investigation and litigation in this matter. In 

return, the thirty-three Litigating States agreed to exert their best efforts to bring into the 

siettlement eighteen states ("Joining States") that were not yet a part of this litigation. They were 

s~uccessful in this endeavor, and on February 1,2001, all fifty states and the District of Columbia 

("Plaintiff States") jointly filed a third amended complai~lt.' At the same time, the Plaintiff 

' I le  original ten Plaintiff States in Connecticut v. Mvlan Labs.. Inc., No. 98-31 15, were 
(:onnecticut, Florida. Illinois, Minnesota, New York, North Carolina, Ohio, Pennsylvania, West 
Virginia, and Wisconsin. They named as defendants Mylan Laboratories, Inc. ("Mylan"), 
(Zambrex Corporation ("Cambrex"), Profarmaco S.R.L. ("Profannaco"), Gyma Laboratories of 
America, Inc. ("Gyma"). and SST Corporation ("SS'T"). The FTC's action. FTC v. Evlvlan Labs.. 
No. 98-31 14, named Mylan, Cambrex, Profmaco, and Gyma, but excluded SS'T. 

' The states, in addition to the District of Columbia, added in the amended complaint 
were Alaska Arkansas, California, Colorado, Idaho, Iowa, Kentucky, Louis~ana, Maine, 
Michigan, Missouri. Neu Mexico, Oklahoma, Oregon. South Carolina, South Dakota, 
Tennessee, Texas, Utah. Vermont, Washington. 

I! ' Manrland v. Mvlan L,abs.. Inc., No. 99-1 158. I 
" In addition, the FTC and the defendants worked out the terms of a "Stipulated 

i Permanent Injunction" and,jointly moved for its approval. on November 29,2000. The Court 
-viewed the injunction with the parties on the record at il hearing held on December 4,2000, and 

j* 11: approved it at a hearing held on February 9,2001. Under the February 9,2001 Order and 

I Stipulated Permanent Injunction, the defendants wcre required to pay the $100 million, 
:$71,782,017.00 of which will be used to pay the claims of consumers residing within the Plaintiff 
;States, and S28,217,983.00 of which will be used to pay state agency claims. ?he injunction also 



;States filed two settlement agreements for the Court's review: the "hlylan Settlement Agreement" 

Ibetween the FTC, Plaintiff States, Mylan, Cambrex. Profmaco, and Gyma; and the "SST 

:Settlement Agreement" between the Plaintiff States and SST. After a hearing on April 27,200 1, 

:he Court preliminarily approved both settlement agreements, the distribution plansl and the 

:lotice plan and consumer claims procedure, and it conditionally certified a class of plaintiffs for 

Furposes of settlement only. The FTC and Plaintiff States now seek final approval o-Fthe 

settlements. 

1 B. Third Party Payarb 

/ I  rhere are also t ~ ~ o  third party payor actions before the Court. On May 3, 1999, United 

1 Wisconsin Services filed the first action here against Mylan. Cambrex, and Gyma, u& 

! , ,  . Wisconsin Services, Inc. v. Mvlan Labs.. Ine., No. 99-1082.6 The plaintiffs in w d  Wisconsin 
1 :  
1 I 
/ ;ire third p q  payors \\ha paid for prescriptions of generic lorazepam and c1orazepat.e filled 

between January 1, 1998 and December 31, 1999 on behalf of health benefit plan members who 

reside in twenty states- . i n r o n q  California, the Districr of Columbia, Florida, Kansas, 
I !  

1 Louisiana, Maine, Massachusetts, Michigan, Minnesota New Jersey, New Mexico, New York, 
I 

i 
1 Vorth Carolina, North Dakota, Pennsylvania, South Dakota, Tennessee, West Virginia. and 

:Frohibits all of the defendants from entering exclusive action pharmaceutical ingredient ("MI") 
:igreenlents with nonparties, and Mylan will be prohibited from entering agreements with their 
codefendants that would prohibit them from selling lorazepam or clorazepate. Each defendant 
;also will have to report to the Commission its compliance with this order within ninety days of 
h e  date of the Order and annually for the next five years. 

i On February 15: 2000, Blue Cross and Blue Shield of Kansas, Inc. and Grotip 1 ilospiti~lization and Medical Services, Inc. &la Carefirst Blue Cross BlueShieId, Lnc. joined the 
I 

i .awsuit as plaintiffs in an amended complaint. 
1 ;  



\Yiscor~sin--that have specific indirect purchaser statutcs or case law permitting private parties to 

sue in such a capacity. On January 25,2001, third party payors in thirty-one other 

states--Alaska, Alabama, Arkansas, Colorado, Connecticut, Delaware, Georgia, Hawaii, low-a, 

Idaho, Illinois, Indiana, Kentucky, Maryland, Missouri, Mississippi? Montana, Nebraska, New 

Elampshire, Nevada, Ohio, Oklahoma, Oregon, IUlode Island, South Carolina, Texas, Utah, 

Virginia. Vermont, Washington, and Wyoming-filed the other action before the Corn, 

iukansas Carpenters Health and Welfare Fund v. hlylan Labs.. Inc., No. 01-01 59, to effectuate 

the settlement of the their claims that had been pending in related state court  action^.^ 

Pursuant to orders of the Court, the plaintiffs engtged in extensive coordinated pretrial 

c.iscovery of the defendants, SST, and other nonparty witnesses. This discovery included the 

review and analysis of thousands of documents and the taking of more tiIan seventy depositions. 

The plaintiffs also met with counsel for the FTC and Plaintiff States to engage in further 

cooperative d i scove~  and investigation. And with their ,consulting expert: the plaintiffs 

reviewed and analyzed extensive sales data concerning the generic drugs at issue in this case 

during the relevant period. 

In March 2000, the parties began settlement negotiations. They reached an agreement on 

settlement amounts by July 2000 and completed negotiations on other terms and conditions of 

settlement in January 2001. The third party payor plaintiffs, the defendants, and SST executed a 

Stipulation of Settlement ("Settlement Agreement") in each case on January 29,2001. After a 

' Third party payor plaintiffs had originaily filed an action on December 23, 1998 in state 
court in Tennessee, Middle Tennessee Teamsters Trust Fund v. Mvlan Laboratories. Inc., No. 98- 
13833 (I[). Another action was filed in February 1999 in state court in New Jersey, Cement 
1\4asons Local Union No. 699 Health and Welfare Fund v. Mvlan Laboratories. Inc., No. MER-1,- .- 

00043 1-99. 



hearing held on February 9,2001, the Court preliminarily approved both Settlement Agreements I 
and conditionally certified the respective third party payor classes for settlement purposes only. I 
A. Plaintiff States 

The FTC and Plaintiff States moved for final approval of their settlement agreements on 

November 5,2001, specifically seeking: (1) final approval of the Mylan Settlement Agreement 

2nd the SST Settlement Agreeme& (2) final approval of the Plaintiff States' proposed 

distribution plans; (3j final approval of the payment ofthe costs of notice and claims 

administration; (4) final approval of the payment of attorneys' fees and litigation costs; and (5)  

both a final ruling that ccrtain states have authority to represent consumers and to settle and 
I 
I 

release their claims, and a fmal certification of the following class for settlement purposes only: 

All natural person consumers within Plaintiff States where such a class action may 
be brought. not otherwise represented by the Plaintiff States asparenspat~iae, 
who purchased generic lorazepam andor clorazepate sold in the United States 
from January I .  1998 through December 3 1.1999. 

1 1/5/01 Mot. at 2 

(1) Final Approval of Settlement Agreements 

Approval of a proposed class action settlement lies within the discretion of this Court. !IJ 

re: Vitamins Antitrust Litie., 2001-2 Trade Cas. (CCH) 173,361,2001 WL 856290, al: * l  (D.D.C. 

July 19,2001); United States v. District of Columbia, 933 F. Supp. 42,67 (D.D.C. 1996). 

Federal Rule of Civil Procedure 23(e) provides that "[a] class action shall not be disnlissed or 

:' SST also filed a brief supporting final approval of its settlement with the Plaintiff States. 

-6- 



comprc~mised without the approval of the court, and notice of the proposed dismissal or 

comprc~mise shall be given to all members of the class in such manner as the court directs." 

F'ed.R.Civ.P. 23(e).9 The Rule 23 requirements are fully consistent with the long-standing 

.j~dicial attitude favoring class action settlements. Mavfield v. B m ,  985 F.2d 1090, 1092 (D.C. 

i r  1993). While the Court should "scrutinize the tcrms of the settlement carefully," the 

{discretion to reject a settlemerit is thus "restrained by the 'principle of preference' that encourages 

.settlements." Pigford v. Glickman, 185 F.R.D. 82, 103 (D.D.C.1999); see also -1 States v. 

C)istricr of Columbia, 933 F. Supp. at 47 (" 'The trial court in approving a settlement need not .- 

inquire Into the precise legal rights of the parties nor reach and resolve the merits of the claims or 

controversy, but need on1> determine that the settlement IS fair, adequate, reasonable and 

;appropriate under the particular facts and that there has been valid consent by the concerned 

lx~ties.' ") (quoting Citi~ens for a Better Env't v. Gorsucli, 718 F.2d 11 17, 1126 (D.C. Cir 

There is no single test in this Circuit for determin~ng whether a proposed class action 

:j~:ttlement should be approved under Rule 23(e), and the relevant factors may vary depending on 

the factual circumstances. Pigford 185 F.R.D. at 98 &: n. 13 (citing Thomas v. Albrigh~. 139 F.3d 

State laws authorizing the Attorney Generals to bring and settle actions as parens 
pahiael like their federal counterpart, section 4C of the Clayton Act, 15 U.S.C. 5 15c(a)(l j, set 
forth no specific standards for approving a proposed settlement. Given the fact that courts 
generally have utilized the Rule 23 standards when evaluatingparenspatriae actions for 
settlement purposes undcr the federal statute, see, e.p., New York v. Reebok Int'l. Ltd., 903 F. 
Supp. 532 (S.D.N.Y. 1995) ("15 [J.S.C. 5 15c(c) requires court approval of the settlen~ent of a 
pnrenspatriae antitrust suit, but it does not specify the standards required for approval. Courts 
>:cnerally look to thee standards used in approving class action settlements under Rule 23(e) of 
the Federal Rules of Civil Procedure."), and the fact that eight states in this action are in fact 
proceeding under Rule 23: see infia pp. 33-36, the Court f i d s  the Rule 23 standards appropriate 
for evaluating this settlement. 



227: 23 I (D.C. Cir. 1998)). Generally, in determining wrhethcr a settlement should be approvctl, 

courts consider \vhether the proposed settlement "is fair, reasonable, and adequate urtder the 

circunlstances and wherher the interests ,of the class as a whole are being served if  the litigation is 

resolved by settlement rather than pursued." Manual f o ~  Complex Litigation (Thirdi, 5 30.42 at 

238 (1995). In making this determination, courts in this Circuit have examined the following 

factors: (a) whether the settlement is the result of arms-length negotiations; (b) the terms of the 

settlement in relation to the strength of plaintiffs' case: (c) the stage of the litigation proceedings 

at the time of settlement; (dl the reaction of the class; and (e) the opinion of experienced counsel. 

See Thomas, 139 F.3d at 23 1-33; Pieford, 185 F.R.D. at 98-101; Osher v. SCA RealM, 945 F. - 

Supp. 298,304 (D.D.C. 1996); Stewart v. Rubin, 948 F. Supp. 1077,1087 (D.D.C. 1996), aff, 

124 F.;d 1309 (D.C. Cir. 1997); Pray v. Lockheed Corn., 644 F. Supp. 1289,1290 (I>.D.C. 

1986); In re Nat'l Student market in^ Litie., 68 F.R.D. 151,155 (D.D.C. 1974); see also Moore v. 

Nat'l Ass'n of Sec. Dealers. Inc., 762 F.2d 1093, 1106 (L1.C. Cir. 1985). As set forth below, the .- 

Court finds the Mylan Settlement Agreement and the SST Settlement Agreement fair, 

reasonable, and adequate. and accordingly will approve both settlements. 

(a) At-m.7-Length Negotiations 

"A 'presumption of fairness, adequacy, and reasonableness may attach to a clslss 

.settlen~ent reached in arms-length negotiations between experienced, capable counsel after 

ineaningful discovery.' " In re: Vitamins, 2001 WL 856290, *2 (quoting Manual for Complex 

Litigation (Third) 5 30.42 (1995)). No one has challenged the FTC's and Plaintiff States' 

representation to the Court that the settlement before it is the product of extensive arrns-length 

negotiations by experienced counsel, undertaken in good faith after substantial factual 

-8- 



~l i 1 I i 

~l investigation and discovery. Indeed, experienced counsel on all sides conducted lengthy and i 
I 

I 
' ! adversarial negotiations, involving numerous face-to-face meetings and telephone conferences, 

I 
l 4  

! 

, I  adequate). The Court rhus finds that the settlements were ultimately reached through arms-length 
I 
I 

' negotiations. 
;I 
j ;  

;I i ,  and they exchanged several proposals before reaching the current agreements. The I'TC and 

I 

/I (b) Terms of Settlement in Relation to Strength of Plaintiffs' Case 

Under the Mylzm Settlement Agreement, Mylan has agreed to pay $100 million cash in 

1 

cxehange for the releasc of the claims against it in this matter. Mylan specifically will s i re  
I 

Plaintiff States further retained experts to aid their evaluation of the potential liabiliyy, damages, 

and fairness of the settlement amounts. See. e.e., .Affidavit of Laurits R. Christensen, 1 1:5/01 

$71:782,017 to a segregated escrow account ("Consumer Fund") to be used for the payment of 
I 

consumer claims, and it will wire $28,217,983 to another segregated escrow account ("Agency 

Accou~t") to be used for the payment of state agency claims. Mylan Settlement Agreement 

$6 IV.IZ, V1.A-D. Mylm has further agreed to pay an additional $8 million, which uiill be wired 
I 

; to another segregated escrow account ("Cost and Fee Account"), to be used for the payment of ~ i 

i I 
: I  
i Mot.> 'Tab 5 77 4-30 (detailing analyses and opinion that the settlement is fair, reasonable, and 

the Liligating States' attorneys' fees and costs. See id. 5 1V.B." 

IJnder the SST Settlement Agreement, SST agrees to pay a total of $2 million for the 

1 ;  10 Together, the Agency L4ccount and the Cost and 1:ee Account comprise the "State 
I 

1 Fund.'' Mylan Settlement Agreement 6 1.AA. 
/ /  
I -9- 



 ele ease of all claims against it in this action and related actions." Of the $2 million total, 

!;500,000 will be allocated to the Plaintiff States in this case. Specifically, SS'T -will wire 

:;266,250 to a segregated escrow account ("SST Consumer Fund") for the payment c>Fwnsumcr 

c:Iairns, $108,750 to a segregated escrow account ("SS'I' Agency Account") for the payment of 

state agency claims, and $125,000 to a segregated escrow account ("SST Cost and Fee Account") 

for the payment of attorneys' fees and costs. See SST Settlement Agreement s1U.A-B. 

I'hc FTC initially prayed for disgorgement of $120 million in its complaint, and the $100 

rnillion that will be recovered through this settlement represents over 80% of that amount. The 

Plaintiff States' expert estimated total cash damages to consumer purchasers during the 

mnonopolization and price-futing conspiracy, in terms of overcharges, of approximately $1 11 

rnillion, Affidavit of 1,aurits K. Christensen, 11/5/01 Mot., Tab 5 1 1,12 and thc settlement 

" Upon final approval of all settlements. the $2 ruillion will be allocated as fol lo~s.  (1) 
!;500,000 will go to the settlement in this action: (2) $400,000 will go to the settlements in 
IJnited Wisconsin and Arkansas Camenters, discussed below; (3) $500,000 will go the 
settlement in Advocate Health Care v. Mvlan Labs.. Inc., No. 99-0790; (4) $100,000 will go to 
the settlement in the Generic Drue Antitrust Cases: Mvlan Generic Drue Antitrust Ph-, 
ludicial Counsel Coordinatlon Proceeding No. 4075 ("Galloway action") @ending in the 
Supericsr Court of the State of California for the County of San Francisco); and (5) $500,000 will 
t)c divided among the various settlements with up to half' of it going toward the notice costs in 
!;ST'S settlement with the direct purchasers in the Advocate action and the remainder going in 
three equal parts to the settlement funds in this action. the Gallowav action, and the Advocate 
action. SST Settlement Agreement 3 II1.A. 

'"he damages estimated by the Plaintiff States' expert are based on the actual overcharge 
paid by consumers. Affidavit of Laurits R. Christensen, 11/5/01 Mot., Tab 5 77 6-9. 
Although consumers could potentially recover treble damages, the standard for evaluating 
settlement involves a comparison of the settlement amount with the estimated single damages. 
In re Amvicillin Antitrust Litig., 82 F.R.D. 652,654 (D.D.C. 1979) ("The recovery ol~acfxal -- 
single damages must be the basis for the Court's assessment of monetary recovery in  an antitrust 
settlement.") (citing Detroit v. Grimell Cow., 495 F.2d 448 (2d Cir. 1974)). Moreover, many 
states do not permit the recovery of treble damages, and in any event, the recovery of treble 
clamages is far from certain in light of the considerations detailed below. 



provides $71,782,0 17 to consumers who purchased the ctn~gs during the relevant time period, 

which represents 65% of all estimated consumer damages.13 The fact that this settlement amount 

is less than the total estimated damages is not surprising and ultimately does not render the ternis 

of the settlement unfair. unreasonable, or inadequate in the Court's opinion, as several additional 

factors should be taken into consideration. Continued litigation of these lawsuits would 

undoubtedly require substantial additional pretrial preparation and expense, as the defendants 

have denied all liability. Such preparation would likely involve dozens of witnesses, including 

several experts, and thousands of pages of documents. Further litigation also entails substantial 

risks; given the defendants' denial of liability, monetary rccovery certainly cannot be assumed. 

Moreover, the defendants have argued that even if they are liable, they can be held responsible 

,only for price increases charged by manufacturers to wholesalers, not for retail price increases, 

~Ipon which the expert predicated his $1 11 million estimate. The defendants have further 

$.ontended that if liable, they can be held responsible only for damages resulting for t:he time 

jxriod ending with the termination of the alleged illegal supply agreements, rather than the 

~:onclusion of 1999 as used in the expert's estimate. Also, the expert's estimate accounts for the 

(damages suffered in all fi Fty states and the District of Columbia, yet it is less than certain that all 

:states could have othenvisr sought monetary damages, due to the lack of Illinois Brick repealers. 

,411 of these factors would operate to reduce the total potentially recoverable damages in this 

case. Sg Affidavit of 1,aurits R. Christensen, 11/5/01 blot., Tab 5 77 12-18. Finally, counsel 

has represented to thc Court that based on the number of' claimants, which is lcss than the total 

" The expert additionally estimated Medicaid damages in the amount of $59.5 million, 
and as noted above, the Plaintiff States' government agencies will receive $28,217,983. See_ 
Affidavit of Laurits R. Czhristensen, 11/5/01 Mot., Tab 5 7 11. 



number of consumers allegedly damaged, the claimants ;ue expected to receive reimbursement 

Ibr the full amount of their damages. See 1115101 Mot. at 14-15; 11/29/01 TI. at 20-21 .'%fter 

considering all of these factors and thoroughly reviewing the representations of counsel and the 

report of Plaintiff States' expert, see Affidavit of Laurits R. Christensen, 11/5/01 Mot., Tab 5 77 

5-18, the Court finds the terms ofthe settlement fair, reasonable, and adequate when juxtaposed 

1.0 the strength of the plaintiffs' case. 

(c) Status of tlze Litigation at the Time of Setllement 

Early settlement of these types of cases is encouraged. See. e.&, In re: Vitamins Antitrust 

I&, 1999-2 Trade Cas. (CCH) 772,726,1999 WL 1335318, *4 (D.D.C. Nov. 23,1999) ("The 

l~ursuit, of early settlement is a tactic that merits encouragement; it is entirely appropriate to 

reward expeditious and efficient resolution of disputes.":~ (citing In re Cincinnati Gas & Elec. Co. 

Sec. Litia, 643 F. Supp. 148, 151 (S .D. Ohio 1986), a n d  Muchnick v. First Fed. Sav. &Loan 

,2ss'n of Philadelphia, 1986 WL 10791, at *3 (E.D. Pa. Sept. 30, 1986)). Courts thus consider 

whether counsel had sufficient information, through adequate discovery, to reasonably assess the 

l4 As stated by counsel for the Plaintiff States: 

We feel that we can fully pay-and this is based on our expert's analysis and 
based on the average claim that we think is the actual amount of the claim that's 
going to be pa id-we feel that we can pay up to 250,000 claims at W1 damage 
and still have suflicient money to pay all the claims at this point in time. At this 
point in time we have 244,000 claims, 244,820. Now, these claims have not been 
verified. and some of them may- not be valid, some of them may have been fully 
reimbursed by insurance of some other things, but those are the total number of 
claims that we have. . . . At the present time, Your Honor, I mentioned this 
244,820 potential claims. We expect to pay those at 100 percent of the calcuL~ted 
damages 

:. 1/29/01 Tr. at 20-21. 



I risks of'litigation vis-a-vis the probability of success and range of recovery. See. ex., Ressler v. 

i :lacobson, 822 F. Supp. 1551, 1554-55 (M.D. Fla. 1992) (stating that "[tlhc law is clear that early Ii 
/ settlements are to be encouraged: and accordingly, only :some reasonable amount of discovery I, 

I1 :should be required to make these determinations" and concluding that "the plaintiffs [had] 

t~nducied sufficient discovery to be able to determine the probability of their success on the 
I i  

1 merits, the possible range of recovery, and the likely expense and duration of the litigation") 

'1 (citing I n C o r m a a t e d  Container Antitrust Litig., 643 F.2d 195, 21 1 (5th Cir. 1981)1, and Cotton 

v. Hintnn, 559 F.2d 1326, 1332 (5th Cir. 1977)); Luevano v. Campbell, 93 F.R.D. 68,86 (D.D.C. I -- 1 1981) ("In evaluating the fairness and adequacy of a settlement, it is important to consider 
I I 

whether the settlement rvas reached after extensive factual development, so that counsel on both 

;,ides would have had information sufficient to make a reasonable assessment of their risks of 

litigation."). 
I 

I The Court is con\ inced that the Plaintiff States had sufficient information to adequately 

1 assess the risks of this litigation at the time of settlement. Within a few months of the price 

:I 
increases by Mylan, the FTC and Plaintiff States began an investigation, which included 

/I subpoena and hearings conducted by the FTC. After fil~ng lawsuits, they conducted extensive 

i /  
i ~liscovety~ which included interviewing and deposing over 100 potential witnesses and reviewing 
i 
l 

thousands of'documents. Over the nearly three-year duration of this litigation, the parties 
i 
!I obtained a significant amount of infonnation for adequately evaluating the merits of the claims 

I 
I 
I 

1 

and potential defenses By entering a settlement agreement prior to summary judsment motlons, 

moreover, the parties a\ oided sigmficant expense and guaranteed a cash recovery. I l ~ e  Court 

therefore concludes that the partlcs had adequate information at the time they entered their 



I /  settlerncnt agreements. 

il overwhelmingly psit i \  e and supports approval. After ]lotice was nationally disseminated 

i 
i 

! through newspapers, magazines, television, the Internet, point-of-sale displays at over 55,000 

1 pharmacies, and direct mailings to over 1 million consumers, only nine consumers submitted 
! i ' objections, 2,35 1 opted out, and approximately 244,820 have sub~nitted claims for refunds. Set 

1 IliSIOi Mot at 18; Midavit of Jefiey D Dahl. 11:iiOl Mot.. Tab 2 fl 18-19; I1/29/0l Tr. at 
i 

! 20-21. 

Thc existence o i a  relatively few objections certainly counsels in favor of approval, 

(d) Reaction of'Class 

a, New York v. Keds Cor~ . ,  1994-1 Trad Cas (CCH) q70,549,1994 WL 97201, af *2 

The Court finds that the settlement group's reaction to this settlement has been 
I /  

(S.D.N.Y. Mar. 21, 1994j ("Given th[e] sales volume, the paucity of objections and statements of 

preference revealed by the record militates in favor of the settlements . . . ."),I5 and after 

revieqing each one of them, the Court can find no impediment to approval. While the Court 

xppreciates the objections, several of them can be dispensed with expeditiously. Ms. Dorothy 

Bran filed an objection stating merely that she "objecrfs] to the settlement," and Ms. 'Vema Parks 

:similarly objected to class actions generally. Without significant elaboration on their positions. 

The Court also finds no reason to disapprove the settlement stemming from the 2,35 1 
opt-outs. This number is relatively low, representing a mere 0.2% of the 1,281,128 recipients of 
notice (0.2%) or approximately 1% of the 244,820 claimants. Cf.. e.n., Pinford v. Ol*, 185 
F.R.D. 82. 102 (D.D.C. 1999) (finding 5% to be a "low rate of opt-outs" when 85 fanner class 
members elected to opt out of the class after 1686 completed claim packages). 'I'he number more 
likely reflects the sufficiency and ultimate success of the notice more than some general 
tiissatisfaction with the settlement, which is evidenced by the relatively low number of opt-outs 
and the relatively low number of objections filed. 



needless to say, such broad statements are of little aid to the Court in determining wl~eiher these 

settlements are fair, adequate, and reasonable. Messrs. 'N.C. Koehl and Herbert Goltlman 

objectcd to the settlements because the retail cost of drugs is the same today. As a general 

matter, theil- point is w-sll taken. But no illegal conduct by retail drug stores was alleged in this 

lawsuit. It does not, thsrefore, affect retailers, only generic manufacturers. Mr. Kenneth CYMara 

objected to the settlements out of a fear that there would be a lack of refunds for vari~ble co-pay 

purchases of the drugs. Hut as the FTC and Plaintiff States point out, consumers uih variable 

co-pays are eligible to receive reimbursement and with \.did claims will recover the !same 

percentage as consumers who paid cash. See infra note 18. Finally, Ms. Toba Olson, 

represented by counsel Lawrence W. Schonbrun, filed a notice of her desire "to reserve her right 

to appear for the purpose of speaking in favor of class counsel's request for an attorneys' fee 

award of $8,125,000 in the instant litigation," but also cxpressed confusion about the meaning 

"Related Litigation" and thus objected to the $4 million to be allocated to Co-Lead Counsel, uniil 

she could better understand where the money would be spent. Counsel for the plaintiffs 

thoroughly explained these fees at the fairness hearing, and Ms. Olson did not appear to cuntest 

their representations or elaborate upon her objections. 'l'he Court is satisfied that the fees are 

reasonable. See infia pp. 28-30. 

Several more substantial, yet unavailing, objections were filed by Ms. Cathy Shirley. Mr. 

Ronald Weintraub, and Ms. Lillie Mae Boone. They ob:iected to the Mylan settlement on the 

bases that the published notice is deficient as it does not inform class members of the size of the 

,class and provides ambiguous information about the value of the settlement benefits, the claim 

Form requirements pose an undue burden on class members, the settlement amount is inadequate 



considering the allegations of Mylan's ~ricing policies, and the proposed distribution plan is 

unfair because it allo\>-s for cypres distribution. However, there is no requirement that the class 

size bc specified in the notice, see. c . ~ . ,  Vancouver Wornen's Health Collective Soc. 

Robins Co., 820 F.2d 1359, 1364 (4th Cir. 1987) ("[Tlhe right to adequate notice simply requires 

that the proposed form of notification be reasonably certain to inform those affected."), and the 

3bjectors fiil to explain how omitting the class size otheruise affected the adequacy of the 

notice. The objectors' contentions about ambiguity in the value of the settlement are incredible in 

Light of the hc t  that the notice explains that the defendants will pay $100 in cash for full and final 

settienlent of legal claims and that $71 million of that amount has been deposited for consumer 

distribution: notice, and claims administration costs: and that $28 million has been set aside to 

reimburse state agencies. 'The Couxt also has significanr difficulty understanding how thc claim 

form--which required claimants only to write down their name, address, date of birth, social 

:security number. answer five "yes or no" questions in order to help them assess their eligibility, 

sign, date, attach proof of purchases, and drop the claim in the mail in the postage pn:paid 

~tnvelope provided-is too burdensome.16 .4s discussed in the preceding section, the objectors' 

(claim concerning the iriadequacy of the settlement amount is unavailing, as the terms of the 

:settlement are fair, reasonable, and adequate w-hen juxtaposed to the strength of the plaintiffs' 

case. Thomas \I. Albrieht, 139 F.3d 227,234 (D.C. Cir. 1998) ("lhe court shoul13not reject 

;i settlement merely because individual class members complain that they would havr: receivcd 

Inore had they prevailed after a trial."). Finally, counsel for the Plaintiff States satisf~~ctorily 

l6 Consumers who received notice and waiver materials directly from the phamacics did 
riot have to take even these steps. 
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explained at the fairness hearing that the cypres distribution will take place only in the event that 

funds still remain after payment of all constuner claims, and if it is utilized, the money cannot be 

sent to a charity, but must be used to benefit consumers of these types of purchases, such as at 

hospice centers. 11.29/01 Tr. at 52-53; Consumer Distribution Plan, 11/5/01 Mot., Tab 3 at 

:;; see also infra p. 20. The Court sees no fatal flaw with such a plan. 

Finally, Mr. Weintraub, through his counsel Edward Cochran, raised two additional 

objections for the first time at the fairness hearing. See 11/29/01 Tr. at 7, 31-32,4349. He tirst 

objects to paying the eighteen Joining States $1 million. He believes, based on the Plaintiff 

States' expert report concerning the damages calculation and allocation of the settlement fund, 

see Aflidavit of Laurits K .  Christensen, 11/5/01 Mot., Tab 5 19-28, that the $1 million -- 

payment to the Joining States unfairly diminishes the corisumer fund by $720,000, because that 

would be the percentage share (that is, approximately seventy-two percent) otherwise available 

for consumer claims. See 11/29/01 Tr. at 44-45,54-55. But as explained by the Plaintiff States 

sit the fairness hearing, the $1 million payment to the Joining States was a necessary component 

for the settlement; the Litigating States were required to exert their best effort to bring in the 

eighteen Joiiling States, and the $1 million offer for those states' agency claims was the 

inducement that brought them in and conlpleted the settlement. See 11/29/0 1 Tr. at 49-51,82- 

3 .  The record supports the Litigating States' position on this issue, and the expert's report is 

clear in the calculations, indicating that the Litigating States would receive $27.2 million with the 

Joixlmg States receiving $1 million. The Court therefore does not find the settlement unfair, 

~mreasonable. or inadequate upon Mr. Weintraub's fust objection. 

Mr. Weintraub's second objection is that the expert excluded percentage co-pays from all 



his calculations of damages. The problem with this exc-usion. he contends, is not that thc 

consuniers with percentage co-pays will not be paid, but. that the damages calculatiori is 

undervalued. See id. at 45-47, 54-55.'' The Court appreciates the point raised by Mr. 

Weintraub, but finds it ~nsufficient to compel a conclusion that the settlement reache'd is unfair, 

unreasonable, or inadequate. The Plaintiff States' expert excluded percentage co-payment 

policies from the damages calculation only after considering them and specifically opining that 

"the impact of this group on an assessment of the reasonableness of the settlement is de minimis." 

Affidavit of J.aurits R. Christensen, 11!5/01 Mot., Tab 5 7 9 n.3. He based this conclusion on a 

survey of insurance agencies conducted by the Plaintiff States, which revealed that the majority 

sf the agencies do not offer percentage co-payment plans, and of those that do, all but one claim 

less than one percent of their customers has percentage co-payment plans. Even assuming a one- 

percent population of co-pays, the expert estimated that the damages for this group is only 0.2% 

(of the estimated damages to third-party payers. Id. The Court finds his conclusion that such 

(damages are ~ i e  miniini.~ for the purposes of evaluating the fairness of the settlement reasonable. 

' f i e  damages analysis conducted by the expert is not an exact science; as he details in his report, 

Inany assumptions and mitigating factors must be taken into account in evaluating the fairness of 

the settlement amount in light of other concerns such as the risks of litigation. See id, 6-10, 

12-18. For all these reasons, therefore, the Court ultimately concludes that the reaction of'the 

class favors final approval. 

I' He specifically points out that if consumers w ~ t h  percentage co-pays occupy one 
percent of the market, tnat represents $1 million of the $100 million settlement. He also 
:.peculates "that the percentage co-pay may. indeed, be significantly larger than one percent of the 
market." 11/29/01 Tr. at 46. 



(ej Opinion of Experienced Counsel 

Counsel for the FTC, Plaintiff States, and the defendants have considerable expertise in 

complex antitrust and class action litigation. Opinion of experienced and informed should be 

afforded substantial consideration, see. e.g,, New York v. Reehok Int'l. Ltd., 903 F. Supp. 532 

(S.D.N.Y. 1999,  and particularly here, the Court may place greater weight on such opinion in 

addressing a settlement negotiated by government attorneys committed to protecting the public 

interest. Wellman v. Dickinson, 497 F. Supp. 824, 830 (S.D.N.Y. 1980) ("[Tlhe participation in 

the negotiations resulting in the proposals by a government agency committed to the protection 

of the public interest and its endorsement of the agreement are additional factors which weigh 

heavily on the side of approval of the settlement."); see In re TOYS "R" Us Antimst Iditis!., 191 

F.R.D. 347,351 (E.D.Y.Y. 2000) ("Moreover, the participation of the State Attorneys General 

furnishes extra assurance that consumers' interests are protected."). Given counsel's experience. 

the extensive discovery and lengthy arms-length negotiations conducted in this case, and the 

information known to counsel at the time they reach the settlement agreements, the Court will 

credit counsel's opinion that these settlements are fair. reasonable, and adequate. 

(2) Final Approval of Plaintiff States' Distribution Plans 

The I'laintiB Srates have proposed two distribution plans, which the Court will also 

approve. Under the Consumer Distribution Plan, $66,782,017 from the Mylan Settlement 

Agreement and S266,250 from the SST Settlement Agreement will be available for compensating 



! 

zonsumer claims. See Constuner Distribution Plan, 1 llSIO1 Mot., Tab 3 at 1,4." A consumer ~ 
claims procedure is being administered by Rust Consulting, under which submitted claim forms i 
Ire examined together with supporting purchase documentation, and when incomp1ei.e fotms are 

received, a request for additional information is mailed to the claimant. See id. After final 

valida~ion of all claims: Rust Consulting will prepare a Monetary Distribution Report for the 

*Court's review. See id.. Affidavit of Jeffrey D. Dahl, 1115101 Mot., Tab 2 711 25. If the Court 

,:rants approval of the 13istribution Order, Rust Consulting will distribute the settlement award to 

Ae consumers. If momes remain after that distribution, the Plaintiff States will employ cypres 

 distribution among the thirty-three Litigating States, based on each of the states' respective 

)percentages of the estimated consumer damages, and each Attorney General will distribute its 

!share to the State, a political subdivision thereof, and/or a charitable organization, with the 

express condition that "the funds be used in a manner reasonably targeted to specifically benefit 

the heaith care needs of a substantial number of the persons injured by the increased prices of 

lorazepam andlor clorazcpate. Consumer Distribution Plan, 1 1,/5/01 Mot, Tab 3 at 3; 1 1129101 

Under the Government Distribution Plan, 828.21 7,983 from the Mylan Settlement 

Agreement and $108,750 from the SST Settlement Agreement will be available for d l  state 

agency compensation. The eighteen Joining States will receive a total of $1 million. Each 

18 Two categories of consumers are eligible for reimbursement. The first are 
lmeimbursed or cash customers, and the second are insured consumers with variable or 
percentage copayments. Consumers with Medicaid coverage for prescription drugs, or insurance 
fbr prescription drugs with a fixed co-pay amount, would not be eligible for refunds, is they 
suffered no i-mancial harm, but will benefit from the injunctive relief obtained. 11/5/01 Mot. 
z t  31-33; Consumer Distribution Plan, 11/5/01 Mot., Tah 3 at 2-3. 



.ioining State will recei) e a base amount of $10,000, uith the remaining $820,000 apportioned 

among the Joining States on the basis of each state's percentage of the total estimated 

governmental damages. The remaining $27 million will be allocated to the thiny-three Litigating 

States based on the respective damages to each state's agencies. Ninety-five percent of the total 

amount (that is, approximately $25 million) will be allocated as a share of total estimated 

Medicaid damages to each state's agencies. The other five percent (that is, approximately 

2;1,300,000) will be allocated to non-Medicaid-related damages based on state population. 

Finally, the interest generated from the fund will be distributed to all the states as a proportion of 

Medicaid damages. See Government Distribution Plan, 11/5/01 Mot., Tab 4 at 1-3. 

As with settlemellr agreements, courts consider whether distribution plans are fair, 

reasonable, and adequate. In re Chicken Antitrust Liti~r., 669 F.2d 228, 238 (5th Cir. 1982). The 

overall distribution bet\\ zen the consumers and state agencies has been structured to dlocate 

rnoney in equal proportion to their respective estimated harm. Affidavit of Laurits R. 

Christensen, 1115101 Mot., Tab 5 7 22. Settlement distributions, such as this one, that: thus 

apportion funds have been repeatedly deemed fair and reasonable. See. e x ,  Beecher m, 
575 F.2d 1010, 1013-14 (2d Cir. 1978); In re Chicken, 669 F.2d at 240-42. And here, the 

Consumer Distribution Plan is manifestly fair and adcqutte because it will likely reimburse 

consumers in the full amount of their estimated damages. In the unexpected event that the fund 

i i  insuilicient to hlly cover all claims, each claimant's recovery will be ratably reduced based on 

the ratio of the settlement amount to the total amount of consumer claims, which is a reasonable 

approach. 

'The Court also finds the Government Distribution Plan fair, reasonable. and adequate. 



Under statc law, the Attorney Generals represent their slate agencies in all litigation, and may 

settle and release their agency's claims. Because they are not before the Court under parens 

patriae statutes with respect to their agency's claims: therefore, the Court need not approve the 

Government Distribution Plan. The parties have nonetheless asked for this Court's approval, and 

the Court finds the plan fair and adequate because it allocates settlement funds among the 

Litigating States and among the Joining States based on their respective percentages of estimated 

damages, and the greater monetary fimd provided to the Litigating States is premised. reasonably 

upon the seater commitment of resources and risks undertaken by them in this litigation. The 

Court therefore will approve the distributions pians. 

(3) Final Approval of Payment of Notice Costs and Claims Administration 

Plaintiff States used Rust Consulting and Kinsella Commu~icatinns to provicle extensive 

notice through television, newspaper, and magazine advertisements, an Internet w-eb:dte, toll-fiee 

telephone lines, point-of-sale displays at pharmacies, and direct mail to over 1 million 

individuals. 1 lijilil Mot. at 41-52; Affidavit of Katherine Kinsella, 11!5/01 Mot., Tab 1 1jl 

8-20; Affidavit of Jeffrey D. Dahl, 11/5/01 Mot., Tab 2 17 7-17,27-29. After careful review of' 

their e:xtensive efforts. the Court finds that they constitute "the best notice practicable under the 

circumstances, including individual notice to all members who can be identified through 1 
I 

' reasorrable effort." Fed. li. Civ. P. 23(c)(2). The Plaintiff States and lh s t  Consulting expended ! i 

I /  significant efforts working with some of the nation's Largest pharmacy chains to provide direct 

i mail notice to as man) customers as could be reasonably identified. See Affidavit of' Jeffrey D. 
1 1  ! 

Dahl, I 1/5/01 Mot., 'Pdb 2 2 1 I: see also 11/29/01 Tr. at 22-23. The Piaintiff States: Rust 
il 

Consulting, and Kinsella Communications made siniilru extensive efforts to notify settlement 1 i 

I 
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group members who could not be notified directly, by compiling relevant specific de~mnographic i 

statistics, and targeting accordingly the use of media inciuding magazines, newspapers, 

television, an Internet u-cbsite, press releases, toll-free telephone lines, and pharmacy point-of- 

sale d j ~ ~ l a y s . ~ ~  

The cost of this notice plan and the claims administration is estimated at $8,250,000. &g 

Affidavit of' Mitchell I-. Gentile, 11/5/01 Mot., Tab 6 yT3-10; see also Consumer Distribution i 
Plan, 'L 1/5/01 Mot., Tab 3 at 4. This figure exceeds the $5 million oriplnally estimated and I 

1 

preliminarily approved for such costs. The Plaintiff Stares justify the increased cost estimate by 

averring tu-o factors that necessitated the increased expense. Firsf the extensive cooperation 

provided by the pharmacies in the direct mailing campaign added significant mailing costs and 

reimbursement expenscs incurred by the pharmacies in computer programming to extract 

qualifying purchase records from pertinent databases. Second, the greater response from the 

direct notice campaign and from television advertising required additional staff for the claims 

administrator to field calls, process waivers, pharmacy records, and claim forms, and respond to 

the unusual amount of correspondence from consumers. &g 11/5/01 Mot. at 42-43; Affidavit of 

Jeffrey D. Dahl, 1 l / j / C  1  mot., Tab 2 Ex. XTV. More important to the Court, the Plaintiff States 

explain that the sun1 available for distribution to consumers will remain virtually "unaltered" 

from the amount preliminarily approved, because the estimated $3 million earned in interest on 

l9 The results \\ere impressive when viewed through the final reach and frequency 
numbers. For example. 96.2% of women fifty-five yeas or older were reached with an average 
of 7.0 opportunities to see the notice, 96.5% of women sixty-five years or older were reached 
with an average of 8.2 opportunities to see the notice, and 93.2% of adults thirty-five years or 
older were reached with average 5.4 opportunities to see the notice. See Affidavit of Katherine 
Kinsella, 11/5/01 Mot.. Tab 1 1/ 13; see also 11/29/01 Tr. at 25-26. 



the consumer fun will cover this unexpected increase in expense. 1 li5lOl Mot. at 5.0-51; 

111291'01 Tr. at 27. And to the Plaintiff States' credit, the number of consumers sub~nitting 

claims for refunds was increased nearly ten-fold over that which w-as anticipated at the time of 

preliminary approval. Overall, the Court finds the cost of such extensive notice effc~rts, which 

have been well documented in the affidavits filed in co~~junction with the motion for final 

approval, reasonable. 

(4) Final Approval of Attorneys' Fees and Costs 

Courts have a duty to ensure that claims for attorneys' fees are reasonable. Benslev v. 

Eckerllart, 461 U.S. 414> 433 (1983); Swedish  nos^. Corp. v. Shalala, 1 F.3d 1261, 1265 (D.C. 

Cir. 1993).:" 'The D.C. Circuit has joined other circuits in "concluding that a 

percentage-of-the-fund method is the appropriate mechmism for determining the attorney fees 

award in common fund cases." Swedish EIosa. Corp. v. Shalala, I F.3d 1261, 1271 (D.C. Cir. 

1993). Proponents find the percentage-of-recovery method attractive "because it lrectly aligns 

the interests of the Class and its counsel for the efficient prosecution and early resohition of 

litigation, which clearly benefits both litigants and the judicial system." In re Am. Bank Note 

Hologra~hics, Inc. Sec. Litig., 127 F. Supp. 2d 418,431-32 (S.D.N.Y. 2001). While fee awards 

in conimon fund cases rangc from fifteen to forty-live percent, the normal range of fee rccovery 

- 

20 As the D.C. (C'ircuit has explained: 

Special problems exist in assessing the reasonableness of fees in a class action suit 
since class members with low individual stakes in the outcome often do not file 
objections, and the defendant who contributed to the fund will usually have no 
interest in how the fund is divided between the plaintiffs and class counsel. 

Swedish Hosp., 1 F.3d at 1265. -. 



in antitrust suits is twcnty to thirty percent of the common h d .  See Swedish t l o s ~ a ,  1 

F.3d at 1271-72: see also In re Aetna Lnc., MDL No. 1219,2001 WL 20928 (E.D. Pa. Jan. 4, 

2001:) (finding thirty percent to constitute a reasonable award); In re ho ic i l l in  Antitrust Litig.. 

526 F. Snpp. 494,498 (D.D.C. 1981) (noting that while the bulk of fee awards in antitrust cases 

are less than twenty-fivc percent, several courts have awarded more than forty percent of the 

settlement h d ) .  In cases regarded as "mega-fund" cases-that is, recoveries of $100 million or 

more-fees of Gfteen pcrcent are common. See Shaw v. Toshiba Am. Info. Svs., Inc.. 91 F. 

Supp 2d 942,989 (E.1) ?'ex. 2000) (surveying cases decided between 1993 and 1999). 

While this Circuit has not yet developed a fomral list of factors to be considered in 

evaluating fee requests under the percentage-of-rccove~y method, other jurisdictions have 

delineated factors that courts should consider in evaluating fee requests. For example, the court 

in Gunter v. Rid.gewood Enerw Corp.. 223 F.3d 190 (3d Cir. 2000), set forth several factors 

including: "(1) the size of the fund created and the number of persons benefitied; (2) the presence 

or absence of substantial objections by members of the class to the settlement terms and/or fees 

requested by counsel; (3) the skill and efficiency of the attomeys involved (4) the cornpiexi9 

and duration of the litigation; (5) the risk of nonpayment; (6) the amount of time devoted to the 

case by plaintiffs' counsel; and (7) the awards in similar cases." Id. at 195 n.1 (citing 

Prudential; 148 F.3d 283,336-40 (3d Cir. 1998)); In re GM Pick-UD Truck Fuel Tark Prods. -- 

Liab. I.itie.. 55 F.3d 768. 819-22 (3d Cir. 1995)). And the Tenth Circuit considers what has been 

called "the tcvelve Johnson factors," namely: 

[TI tic time and labor required, the novelty and difficulty of the question presented by 
the case, the skill requisite to perform the legal service properly, the preclusion of 
other employment by the attomeys due to acceptance of the case, the customary fee, 



whether the fee is fixed or contingent, any time :imitations imposed by the client or 
the circumstances, the amount involved and the results obtained, the experience, 
reputation and ability of the attorneys, the 'undesirability' of the case, the nature and 
length of the professional relationship with the client, and awards in similar cases. 

Rosenbaun~ v. Macallister, 64 F.3d 1439, 1445 (10th Cir. 1995) (listing factors from Johnson v, 

Ga. Hirrhwav Express. 188 F.2d 714, 717-19 (5th Cir. 1974)). 

There are two ties and costs petitions before the Court. In the first petition, the Plaintiff 

State:; seek approval of up to $8,125,000 in attorneys' fees and costs. Approximately $6.8 

million of ?hat figure will go toward attorneys' fees and $1.3 million will be used to reimburse 

out-of-pocket expenses.'' Neither blylan nor SST objects to the fees and costs submission, 

Affidavit of Andrew E:. Aubertine 7 7, 11/5/01 Mot., Tab 7; see also 11129101 'rr. at 33-34, and 

the Court finds the request reasonable and will accordingly approve it for the following reasons. 

Respecting the attorneys' fees petition, the Plaintiff States have detailed the lodestar 

approach they used to arrive at the $6.8 million fee figure. See Affidavit of Andrebv E. Aubertine 

77 9-21> 1 1/5/01 Mot.. 'l'ab 7; see also 11/29/01 Tr. at 34-35. They assembled a Fees and Costs 

Cormnittee that utilized a four-step approach to mive at a figure of $6.4 million for the hours of 

the states' attorney ant1 staff time spent in this case up to the point of settlement in A.ugust 2000. 

The Committee collected idormation concerning the hours worked by attorneys and litigation 

support personnel, established hourly market rates for various classes of attorneys and litigation 

support staff based on sxperience, reduced the time submitted to account for possible 

inefficiencies and duplication of effort, and applied the relevant hourly rates to the remaining 

21 Mylan agreed to contribute up to $8 million for fees and costs, and the Plaintiff States 
now specifically seek 57,985,947.58. SST agreed to contribute $100.000 toward fees and 
$25,000 toward costs. 



attorney staffhours. Set Affidavit of Andrew E. Aubel-tine 10.13-20, 1115101 Mot., Tab 7. 

The Plaintiff States additionally set aside S400,OOO to reimburse the leadership contribution of 

certain states and to partially reimburse them for over 5,000 hours of attorney and staff time 

spend since August 2000. See id. yq 12,21. Viewed as a percentage of the common fund, the 

reasonableness of the fees sought is clear. The $6.8 million fee figure represents less than seven 

percent of the settlement fund, which is well within the acceptable range of fee recoveries in 

antitrust suits in which there is a common fund. See supra p. 24 (citing In re Am. Bank Note 

H o l o ~ a ~ h i c s .  Lnc. See. I.itia., 127 F. Supp, 2d at 43 1-32, In re Aetna Inc., MDL No. 1219,2001 

WL 20928, In re !un~icillin Antitrust Litie., 526 F. Supp. at 498, and w, 91 F. Supp. 2d at 

989); see also. e.p., Rebchick v. Washington Metro. Area Transit, 805 F.2d 396,405 (D.C. Cir 

1986) (approving as reasonable attorneys' fees totaling twenty-five percent of common fund); 

Swedish H o s ~ .  Com. -v. Shalala, 1 F.3d 1261,1271-72 (D.C. Cir. 1993) (approving as reasonable 

attorneys' fees totaling twenty percent of common fund:). Moreover, the $8 million Mylan 

contribution toward the $8,125,000 total 111 fees and costs requested was negotiated separately 

and is independent of the total common fund. It therefore will not reduce the fund at all if 

awarded. Amdavit of Andrew E. Aubertine, 1115101 blot., Tab 7 7 8. And even though the 

$125,000 contribution from SST will be taken from the $500,000 total it will contribute toward 

settlement of the Plaintiff States' claims, it represents less than a mere 0.125% of the 

$100,500,000 total settlement amount. For these reasons, the fees sought are even more 

reasonable, and the Court previously has approved similarly structured fee arrangements. See. 

s, Ln re: Vitamins Antitrust Litic, 2000-1 Trade Cas. (CCH) 772,862,2000 WrL 1737867, at 

*2 n.3 (D.D.C. Mar. 3 1,2000) ("The separate fund for attorneys fees provides the class with 



i i 
; I  

I I .! 
greater certainty as to %.hat each class member would nreive from the Settlement. because thc 

amount that class plaintiffs receive is not reduced by the award of attomeys' fees."). 

The States havc also submitted a detailed accounting of the expenses for which they now 

seek r reimbursement of approximately $1.3 million. S s  Affidavit of Andrew E Auhertine 711 
i 

22-26 & E x  i, l ll5lC l Mot., Tab 7; see also ili29l01 Tr. at 35-36. Afier careful review of the 
I I 
I I 

affidavit detailing the costs, the Court finds that the Plaintiff States reasonably expended the 

1 1  
! claimed amount on experts' time to prepare liability and damages analyses, data for .the experts' 

I 

I analyses supplied by IMS Health, Inc., depositions and transcripts, travel, photocopj~ing and 
, '  

l 1  
postage, long distance telephone charges, and legal research charges. The Court accordingly 

finds the costs request reasonable. 
I ,  

1 1  In the second attorneys' fees and costs petition, a separate set of plaintiffs, thz State 

Purchaser Plaintiffs, scck approval of $4 million.2' Mylan has agreed to pay 54 million in fees 

and costs--beyond the $100 million for consumer and :itate agency claims and the $8 million lor 
1 ,  

1 1  the Plaintiff States' fees and costs-to the firms of Zwerling Schachter & Zwerling I,LP and 
/I 
ll Goodkind Labaton Rudoff & Sucharow LI,P ("Indirect Purchaser Lead Counsel") on behalf of 

I private counsel who participated in the prosecution and resolution of the State Purclra.ser 

i 
I 

I " On April 27, 2001, thc Court granted a stipulated motion for limited intervention by 

1 

named plaintiffs ("State Purchaser Plaintiffs") in several related state court indirect purchaser 
actions ("State Purchaser Actions"). That order specifically permitted the State Purchaser 
Plaintiffs to intervene in the Plaintiff States' action for the limited purpose of commenring on the 

11 settlelr~ent and petitioning for the award of agreed-upon attomeys' fees and costs. As a result of 
I the Plaintiff States' third amended complaint, the State Purchaser Plaintiffs became members of 

/ I  the "Settlement Group," which has agreed to release all state and federal law claims against the 
defendants, including the claims asserted by the State Purchaser Plaintiffs in their state court 

I! consumer class actions. 



1 
Actions." .As pointed out by Indirect Purchaser Lead Counsel, the efforts of private  counsel for i 

the Stale Purchaser Actions contributed significantly to Lhe FTC and Plaintiff States' settlement. 

After roday's approval of the FTCtPlaintiff States' settlement, the parties will jointly :seek 

dismissal of the State Purchaser Actions, and private counsel for the State Purchascr Actions \\-ill 

seek no hrther fees or reimbursement of expenses. See 4/16/01 Stipulation of Settlement and 

Dismissal at 6-7; see also 11 129!01 Tr. at 30, 27-41. The $4 million figure is the result of 

adversarial, arms-length negotiations, and like the $8 nlillion fee for the Plaintiff States, the 

negotiated figure is independent of the consumer fund, which means that the recovery for 

consumers will not be diminished if it is awarded. See 11/5/01 Mot. at 15. 18-1 9. .Also 

reminiscent of the $8 rnillion award for the Plaintiff States, the $4 million award is n:asonable 

when viewed as a percentage of the recovery. It represents a mere 5.55% of the $72 million fund 

for consumer claims. Combined with the Plaintiff States' $8 million, the aggregate award 

amounts to 13.5% of the fund, which is also well within the acceptable range of fee recoveries in 

antitrust suits in which there is a common fund.'' Moreover. the reasonableness of the requested 

23 Since 1998. a total of 41 law firms have prosecuted indirect purchaser lawsuits against 
the defendants on an entirely at-risk contingency fee basis. On March 9, 2000, the Court 
appointed Zwerling Scllachter & Zwerling LLP and Goodkind Labaton KudoE& Sucharow LI,P 
as co-lead counsel to orchestrate and coordinate the effbrts of counsel for these indirect purchaser 
actions. penerallv Manual for Complex Litigation (Third), § 20.22 (1995). The $4 million 
will be shared by all these firms. 11/29/01 Tr. at 163, 166-67. 

'' Even more accurate percentages, perhaps, can be extracted if one accounts for the fact 
that consumers will receive 100% ofthe fund that has been designated for their clairns. Because 
of that fact, the attorneys' fees and costs allocated to the Plaintiff States and State Purchaser 
Plaintiffs can be added to the consumer fund before considering the relative percentages. 
Viewed through this lens, the total fund would be $81,812,128-that is, $72,048,267 (for 
consumer claims) plus S5,763,861 (for Plaintiff States' fees and costs calculated as a 
proportionate eight-perccnt share of the consumer fund) plus $4,000,000 (for State Purchaser 
Plaintiffs' fees and costs). Of that total, $4,000,000 amounts to 4.88% and $5,763,861 amounts 



I 
amount is confirmed \\hen cross-checked with the lodestar approach. Counsel has submitted I 

I 

affidavits detailing the significant effort exerted on behalf of the indirect purchaser actions 

related to this petition. Forty-one f m  prosecuting the indirect purchaser actions have 

collectively devoted more than 25,000 hours of professional time amounting to an aggregate 

lodestar of $8.277,762.73. See 11/15/01 Affidavit of Robert S. Schachter 7 6 .  As pointed out by 

counsel, if this $4 million petition is awarded along with the fees sought in United Wisconsin and 1 
1 

Arkansas C:aroenters, discussed below, the resulting multiplier would be less than a modest 1.3. 1 
The Court concludcs that the fee is reasonable. 

The Court additionally finds the costs requcst reasonable. As detailed in filed affidavits I 
and through representations at the fairness hearing. counsel has demonstrated that they advanced I 
total litigation costs and expenses of $779,148.51 for consulting and retaining experts, reviewing 

hundreds of thousands of documents, creating and maintaining a comprehensive computer I 
database, and the like. See 11/15/01 Affidavit of Robert S. Schachter 7 8; see also 1 1/29/01 Tr. I 

at 40. Approximately ten percent of the $4 million sought here will be used to reimburse i 

expenses, and counsel has attributed half of these expenscs to the State Purchaser Actions and 

half to the United Wisconsin and Arkansas Carpenters iictions. Accordingly, $389,87426 will ! 
I 

be reimbursed from thc $4 million recovered in this request 11/15/01 Affidavit of Robert S. I 
I 

Schachter 7 8; 11/5/01 Mot. at 24 & 11.22; 11/29/01 Tr. %t 40. After careful review of the State I 
Purchaser Plaintiffs' attorneys' fees and costs petition, and the affidavits submitted and 1 

representations of counsel in support thereof, the Court finds the petition reasonable and &ill I 
approve it. 

to 7.02'36, for an aggregate 11.9%. 



(5) Parens Pairiue Authority and Class Certification 

For the purposes of settlement, the states can be divided into two groups. Th!e iirst is a 

group of forty-three stvtcs that have specific authorit?- to represent consumers and to settle and 

release their claims pursuant to their respectiveparenspatriue (or equitable equivalent) 

authority. rhe  Court preliminarily found that they had .such authority on April 27,2001. Those 

states now seek a final ruling that each state has authority to represent consumers arld to settle 

and release their claims. No one has challenged such authority, and the Court finds that they 

have 'been granted such authority. Fourteen of thesc states-California, Colorado, Delamare, the 

District of Columbia, Hawaii, Idaho, Massachusetts, iievada, Ohio, Oregon, Rhode Island, South 

Dakota, IJtah, and W e s ~  Virginia-have expressly conferred parens patrine authority. & Cal. 

Bus. & Prof. Code 5 16760; Colo. Rev. Stat. S 6-4-1 1 l;, Del. Code Ann. tit. 6, 2108; I1.C. Code 

S 281507(b); Haw. Kcv. Stat. $480-14(cj; Idaho Code 3 48-108(2)-(4); Mass. Gen. Laws Am. 

ch. 93, 9; Nev. Rev. Stat. 3 598A.160(1); Ohio Rev. Code Ann. $109.81(A); Or. Rev. Stat. 5 

646.775; R.I. Gen. Laws 5 6-36-12; S.D. Codified Lam-s §$ 37-1-23 through -32; Utah Code 

Ann. $ 5  76-10-916, 76-10-918; W. Va. Code 5 47-18-17. Sixteen states-Alaska, Arizona, 

Florida, Illinois, Kansas, M,uyland, h4ississippi, New Elampshire, New York, biorth Carolina, 

North Dakota, Pennsylvania, Vermont, Virginia, Wisconsin, and Wyoming-have express 

statutory authority to represent consumers in a capacity which is the hct ional  equivalent of 

pare~r .~ pnfriae. &P.laska Stat. $§ 45.50.501@)-(b), 45.50.580(a)-(b); Ariz. Rev. Stat. Ann. $ 5  

44-1407,41-1412; Ariz. Const. art. XIV, 8 15; Fla. Stat. Ann. 8 542.27(2): 740 Ill. Cornp. Stat. 

10/7(2); Kan. Stat. Ann. $6 50-103(a)(8), 50-148(b); Md. Code Ann., Corn. Law 5 11-209; Miss. 

Code Ann. 55 7-5-1, 75-21-37, 75-21 -39, and 75-24-1; N.H. Rev. Stat. Ann. $5 356:4-a? -b, and - 

-31- 



i 
c; N.Y. Exec. Law $61(12); N.C. Om. Stat. $5 114-2(8)(a), 75-9 through -16.1: N.D. Cent. Code 

5 51-081-07; 71 Pa. Cons. Stat. Ann. $ 732-204(c); Vt. Stat. Ann. tit  9, 5 2458(b)(2); V a  Code 
, I  
I Ann. {j$ 59.1-9.15(a)-(d), 59.1-9.17; Wis. Stat. Ann. $5 133.16, 133.17(1); Wy. Stat. 55 40-12- 
: '  

! ,  
1: 105,40-12-106, and 40-12-1 07. Thirteen states-Alabama, Kentucky, Louisiana, Maine, 

1 1  
Michigan, Minnesota, Missouri, Montana, New Jersey, New Mexico, Tennessee, Texas, and 1 ~ 

, Washington-have had svdte andor federal courts interpret statutory provisions to effectively il 
I grantpuren.rpahiae authority or have determined that heir attorney general has such authority 
II 

under state common law. See Weaver v. Blue Cross and Blue Shield of Alabama, 570 So. 2d 

1, 675,684 (Ala. 1990); Ky. Rev. Stat. Ann. 6 367.200; Kentucky ex rel. Reshear v. AEIAC Pest 

i (Conti-01. Inc., 621 S.W.2d 705 (Ky. Ct. App. 1981); State v. Bordens, Inc., 684 So. 2tl 1024, 1026 i 
i 

1 ((La. Ct. App. 1996); Lund ex rel. Wilbur v. Pratt, 308 A.2d 554,558 (Me. 1973); Me. Rev. Stat. 
1 

.h. tit. 5; 5 209; State v. Lumberman's Ass'n, Inc., 1979-2 Trade Cas. (CCH) 162,9!20, 1979 

~ 
I W'L 18703, at '6 (hfich. Cir. Ct. Oct. 29, 1979); KelIev v. Carr, 442 F. Supp. 346,356-57 (E.D. 

I! 
I ,  

Iaich. 1977); Kellev v. Sclater, 40 R.R. 594,596-97 (E.1). Mich. 1983); Humvhrev v.  Ki-MEL, I j 
I i -- lnc.. 4'17 N.W.2d 102, 112 (Minn. Ct. App. 1988); Minnesota v. Standard Oil Co., 568 F. Supp. 

556, 563 (D. Minn. 1983); Mo. Rev. Stat. $ 5  27.060,416.061; Clark Oil & Ref. C O G ~  

Ashcroft, 639 S.W.2d 594,596 (Mo. 1982) (en bane); Mont. Code Ann. $ 30-14-222(1); State cx I 
i 

I 

1 
i ' 

!.el.~lsen v. Public Sen.  Cornrn'n, 283 P.2d 594, 599 (41ont. 1955); N.J. Stat. Ann. $ 5  56:9- 

1.2.b; C)'Regan v. Schermerhom, 50 A.2d 10, 15 (X.J. Sup. Ct. 1946); Hvland v. Kirhnan, 385 

i i 2 d  281,290 (NJ.  Super. Ct. Ch. Div. 1978); N.M. Stat. Ann. $5 8-5-2, 57-1-7, and 57-1-8; 

13,Mexico v. Scott Br-Fetzer Co., 1981-2 Trade Cas. (CCH) 164,439, 1981 WL 2167, at *1 

1 (D.N.R.I. Dec. 22, 1981:; 'remi. Code Ann. 6 8-6-109(b)(l); State v. Heath, 806 S.W.2d 535, 537 



(Tern. Ct. App 1990): State ex re1 Inmanv Brock, 422 SWZd 36,41 (Tern 1981); lex.  Bus 
i 
1 '9r. Com. Code Ann. 5s 15.04, 15.20; Abbott Labs. v. Ses!ura, 907 S.W.2d 503, 505 (.]ex. 1995); 
I 

'Texas v. Scott & Fetze~Co., 709 F.2d 1024, 1027 (5th Cir. 1983); Bachnvskv v. State, 747 11 
S.W.2d 868. 870 (Tex. Civ. App. 1988); Wash. Rev. Code § 19.86.080; State v. Tavlx, 58 !I 

" 'Wash. 2d 252,255-56 ( L961); In re Ins Antitrust Litig., 938 F.2d 919,927 (9th Cir. 1991), & I 
li 
I !In other mounds sub no% Hartford Fire Ins. Co. v. Cali&% 509 U.S. 764 (1993). 
I 
I 

i The second set is comprised of eight states-Arkansas, Connecticut, Georgia, Indiana, 

1 1  I'owa, Nebraska, Oklahoma, and South Carolina-that represent their respective citizcn- 

I /  consumers pursuant only to Federal Rule of Civil Procedure 23 and therefore seek certification of 

I ;i settlement class defincd as follows: 

All natural person consumers withii  Plaintiff States where such a class action may 
be brought, not otherwise represented by the Plaintiff States asparenspatriaa, 
who purchased generic lorazepam andlor clorazepate sold in the United States 
from J a n u q  1, 1998 through December 3 1, 1999. 

I 'The Court conditionall> certified this class on April 27, 2001, and the states now seek final 

1  certification for settiemcnt purposes only?' 

I1 
I i A settlement class certitication must comply with all four prerequisites of Rule 23(a) and 

1 lone of the three subscc~ions ofRvle 230). Thomas v. Albright, 139 P3d 227.234 (DC. 
1 1  

Cir  1998). Rule 23ta) permits certification only i t  (1) the class is so numerous that joinder of 

;a11 men~bers is impracticable, (2) there are questions of law or fact common to the class, (3) the 

'j In addition to the eight noted states, the attorneys general of Alaska, California, Florida 
I.llinois, Kansas, Kentucky, Louisiana, Massachusetts, Michigan, Minnesota, Mississippi, 
Montana, h'evada, North Carolina, North Dakota, Ohio, Oregon, Mode Island, South Dakota, 
'Texas: Utah, Virginia, SVisconsin, and Wyoming also seek certification under Federal Rule of 
Civil Procedure 23 3s well as their respective state'sparenspafriae or equivalent authority. 



claim:; or defenses of tar represenrative parties are typical of the claims or defenses of the class, 

and (4) the representari~ve parties will fairly and adequately protect the interests of the class. Fed. 

R. Civ. Proc. 23(a). 

All four requirements of Rule 23(a) are satisfied here. First, even if based only upon the 

more than 244,820 consumers that have already submitted claims for refunds, the numerosity 

requirement has been met; this large number clearly renders joinder impracticable. Second, 

antitrust actions typically present common questions of law and fact, and here, all claims derive 

from the same set of facts. Third, the state agencies' and consinners' claims are typical because 

they arosc at the same time in the same market and are based on the same theory of damages. 

Finally; the attomeys generals of the plaintiff states have no conflicting interests with the 

consumers and agencies they represent, have evidenced a genuine interest in this litigation, and 

are qualified and experienced. See. ex.,  In re Ampicillin Antitrust Litie., 55  F.R.D. 269,274 

(D.D.C. 19'12) ("And the Court is persuaded that the states and cities, acting throu@ their 

attorneys general and chief law officers respectively, arc: the best representatives of the 

consumers residing wirhin their jurisdictions."). 

With respect to Rule 23(b), the plaintiffs have moved for certification under both Rule 

23(b)(l) and Rule 23(b)1,3). Rule 23(b)(l) requires that "separate actions by or against individual 

members of'the class would create a risk ofinconsistcnt or varying adjudications uith respect to 

individual members of tlie class which would establish incompatible standards of conduct of the 

party opposing the class." Fed. R. Civ. P. 23(b)(l). As the Plaintiff States point out, there are 

thousands of class members located in eveiy jurisdiction in the countq-, and the claims are 

factually and legally complex. Thus, the Court finds a great risk of inconsistent adjudications if 



the class is not certifie~ Rule 23@)(3) requires "that the questions of law or fact cornmon to the 

inembers ofthe class predominate over any questions affecting only individual members, and 

 hat a class action is superior to other available methods for the fair and efficient adjudication of I 
).he controversy." Fed. K. Civ. P. 23(b)(3). The Rule further provides that matters pertinent to 

the findings include: 

(A) the interest of members of the class in indi~idually controlling the prosecution 
or defense of separate actions; (B) the extent and nature of any litigation 
concerning the controversy already commenced by or against members of the 
class; (C) the desirability or undesirability of concentrating the litigation of the 
cla~ms in the particular forum; (D) the difficulties Likely to be encountered in the 
management of a class action.26 

id. The alleged conspiracy in this case was a monopolization of the markets for generic .- 

lorazepam and clorazxpate and price fixing. Many questions of law and fact concerning these 

antitrust violations predominate over individual class member factual or legal issues. As the 

states have indicated, the calculation of individual damages based upon the volume of 

l~rescriptions purchases appears to be the only issue spec:ific to each individual class member, 

and it is unlikely that individual consumers would take on the time and expense of prosecuting 

the conspiracy. Rather. the attorney generals of the respective states working together as they 

have done in reaching  his settlement on behalf of their consumers and agencies appear best 

suited lo efficiently and effectively prosecute this action. In addition, judicial economy and 

c:onvenience to the defendants weigh in favor of class ce:rtification and against proceeding with I I 
I 

" The Supreme Court has stated, however, that ".[c]onfionted with a request Tor 
r.ettlcmcnt-only class certification, a district court need not inquire whether the case, if tried, 
would present intractable manaecment wroblems. . . . for the oro~osal is that there be no trial." - A 

iimchem Prods.. Inc. v. UTindsor, 521 U.S. 591,620 (1997); see Thomas v. Albripht 139 F.3d 
:!27,234 (D.C. Cir. 1998). 



thousands of individual actions. For these reasons, the Court will certify the class for settlement 

purposes. 

B. Third Party Payors 

On Kovember 15,2001, the third party payor plaintiffs moved for final approval of the 

proposed settlements in United Wisconsin and Arkansas Car~enters, and they petitioncd the 

Court for attorneys' fees and costs.27 In their motions, the plaintiEs specifically seek: (1) final 

approval ofthe Settlement Agreements; (2) fmal approval of the Allocation and Distribution 

Plans: (3) final approval of petition for attorneys' fees, litigation expenses, and incentive awards; 

and (4') certification of their respective classes for settlement purposes only. 

(1) Final Approval of Settlement ~greements . '~  

(a) Arms-Length ~Vegotiutions 

Settlement negotiations in both cases began in March 2000 and intensified during June 

and July 2000. Agreements with Mylan were reached in July 2000 after the FTC agreed to settle 

its disgorgement claim with Mylan for $100 million, which would be allocated for recovery for 

the Plaintiff States' agency andparenspa@iae claims. Shortly thereafter, the plaintiffs also 

27 The amounts to be paid by SST under both settlements were subject to a reservation of 
rights by SST to terminate its obligation under the settlement in the event that third party payors 
that opt out of the United Wisconsin Class paid at least $1 1,669,008 in the twenty United 
Wisconsin states for the drugs in the class period. Under the November 19,2001 Stipulation and 
Order. the parties agreed to extend the original deadline for SST to exercise its right to terminate 
to November 21; 2001. However, the parties reported at the hearing that SST did not exercise 
that right and were ready to move forward with the settlement. See 11/29/01 Tr. at 60, 98-99, 
168. 

The legal standards for final approval and for each of the factors discussed below have 
been discussed at length above and thus will not be reiterated here. 
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reached settlement ageernents with SST. The parties then engaged in an additional six months 

of negotiations to draft the various aspects of the settlement agreements. With respect to those 

negotiations, the parties have represented to the Court through fded &davits and declarations 

and representations at the fairness hearing that all decisions concerning offers, counter-offers, 

and acceptance and rejection of settlement offers were made by the respective named plaintiffs 

through their regularly retained and in-house counsel, in consultation with the respective Third 

Party Payor Lead Class Counsel. See 11/14/01 Affidavit of Richard W. Cohen 1/5 22-3 1; 

Declaration of Elizabeth Banlett W 8-10, attached to 1 1!13/01 Affidavit of Hollis L. Salzman, 

Ex. 1; Declaration of Carol Nakhuda, Esq. 77 6-7, attached to 11/13/01 Affidavit of Ilollis I.. 

Salzman, Ex. 3; Declaration of Mary Elizabeth Giblin. Ikq. 7 3, attached to 11/13/01 Affidavit of 

Hollis L. Salzman, Ex. 4: Declaration of William H. Pitsenberger, Esq. W 7-9, attached to 

1 l/l3/01 Affidavit of tiollis L. Salman, Ex. 5; 11/13/0 I Affidavit of Joe R. Whatley, Jr. 71 6-7. 

Following the recommended structure set forth in the Manual for Complex Litigation (Thud), 5 

20.22 at 26-3 1 (1995). the Indirect Purchaser Lead Counsel, in consultation with the respective 

Third I'arty Payor Lead Class Counsel, communicated sottlement offers to, and received 

settlement offers from, counsel for the defendants and SST. Communications to and from the 

respective plaintiffs were conducted solely by their Third Party Payor Lead Counsel. &g 

11/29/01 'rr. at 37-39,4243, 59,62,64-70, 162-65; see also 11/14/01 Affidavit of Richard W. 

Cohen 77 24-3 1; Declaration of Elizabeth Bartlett 71 8-10, attached to 11/13/01 Affidavit of 

Hollis L. Salzman, Ex. 1; Declaration of Carol Nakhuda, Esq. 17 6-7, attached to 11/13/01 

Affidavit of'Hollis L. Salzman, Ex. 3; Declaration of Mary Elizabeth Giblin. Esq. 7 3, attached to 

11/13/01 Al'fidavit of kiollis L. Salman, Ex. 4; Declaration of William H. Pitsenberger, Esq. 1/11 



7-9. attached to 11113101 Affidavit of Hollis L. Salman, Ex. 5; Affidavit of Joe R. Whatley, Jr. 

Two sets of objectors-the objecting Individually Represented Companies ("IRCS")~~ and 

CnitedHealth Group ("LnitedHea1th)-have challenged the fairness of the settlement, claiming 

"serious conflict of interest issues affecting the proposed settlements." 11/29/01 Tr. at 115, 121. 

They concede that the structure set up, and process of negotiation followed, by Indirect Purchaser 

Lead Counsel, the respective Third Party Payor Lead Class Counsel, and the respective in-house 

counsel for the various named plaintiff class representatives is a "fine structure if it does what it's 

supposed to do": 

'Ihere are two competing groups fundanlentally liere. On the one hand consumers, 
as represented by the Attorneys General and the Federal Trade Commission, and 
on the other hand third-party payors. There is a Limited pot of money available. 
Both want to assert their best claims to that pot of money. . . . Further, in the third- 
party payor case. .Mr. Cohen brought [the United Wisconsin] case on behalf of 
only certain third-party payors. . . . Nevertheless, there is another . . . group o:f 
third-party payors representing the rest of the universe, the Arkansas Carpenters 
claqs. Again, in the third-party payor pool of money. As Mr. Persky and Mr. 
Cohen explained, they erected a structure that at least outwardly suggests that it 
might solve the problem. Mr. Persky and Mr. Schachter would represent kind of 
the world-I suppose--consumers and all third-party payors; Mr. Cohen and Mr. 
McCallister would represent just the United U'isconsin group, and the Whatley 
firm would represent just the Arkansas Carpenters firm. Your Honor, I have no 
quibbles with that structure. In fact, it's a fine structure if it does what it's 
supposed to do. .And for perhaps much of the case, it did do what it was supposed 

29 Six of the original 17 RCs-Blue Cross and Blue Shield of Illinois, Blue Cross and 
Blue Shield of New Ivlexico, Blue Cross and Blue Shield of Texas (collectively Health Care 
Services Corp.), Blue Cross and Blue Shield of Massachusetts, Blue Cross and Blue Shield of 
.Minnesota, Federated Mutual Insurance Co 4 p t e d  out and therefore do not join the objections 
to the settlement. The Objecting IRCs are thus comprised of Blue Shield of California. Blue 
Cross and Blue Shield of Florida, Blue Cross and Blue Shield of Michigan, Conseco Companies, 
Excellus Health Plan, Inc., The Guardian Life Insurance Co., Hurnana, Inc., Independence Blue 
Cross. Kaiser Foundation Health Plan, Inc., Mutual of Omaha Insurance Co., I'rigon Blue Cross 
and Blue Shield, and Trustmark Insurance Co. See 11/29/01 Tr. at 84-86, 1 14. 



to do. 

11/29/01 Tr. at 125-26. But they ultimately see a conflict "when there are settlement 

negotiations": 

What would ideally happen . . . is that unconflictcd loyal counsel go in and make 
their case to the defendants. Defendants, here's ow case, here's what we'rc doing, 
here are o w  darnages, here is the law, here are our claims, here's what we're 
entitled to. . . . I Bjut it appears form their discovery that third-party payor class 
counsel didn't do that. They didn't meet with the defendants, they didn't negotiate 
with the defendants, and that obviously is critical. Mr. Persky representing the 
world was not in a position to make the case of third-party payors to the 
defendants and certainly was not in a position to make the case of the Arkansas 
Carpenters claimants versus the United Wiscons~n claimants. Limited pot of 
money and divergent claims to it. 

Id. at 127; see also. e.o,, 1 1/29/01 Tr. at 124 ("Now, class counsel, I think, is suggesting to the 

Court that by sitting and waiting by the phones for Mr. F'ersky to communicate settlement offers, 

that they have fulfilled their role."). In other words, they object because Indirect Purchaser Lead 

Counsel, rather than the respective Third Party Payor Lead Class Counsel, met with the 

defentiants and SST. Ibis purported conflict tainted the fairness of the settlement, according to 

these objectors, in that the negotiations yielded insufficient settlement funds, unfair distribution 

between classes, and unreasonable fee arrangements. 

After thoroughly reviewing the affidavits, declarations, and representations o-F counsel at 

the fairness hearing, the Court finds the objectors' alleged conflict of interest, while perhaps 

theoretically plausible, wholly unsubstantiated by the ra:ord. It is true that Jndirect Purchaser 

Lead Counsel met with the defendants and SST. But the objectors have ignored all reality by 

implying that the respective Third Party Payor Lead Class Counsel passively allowed. Indirect 

Purchaser Lead Counsel to negotiate on their behalf. The evidence properly before the Court 



1 1  
/I paints a starkly differen: picture. As Third Partj Payor L,ead Class Counsel for the IJrutcd 
( 1  

' 'Wisconsin plaintiffs described it: 

The procedure under which we worked, as Mr. Pzrsky referred to, worked 

I beautifully, and i t  worked just as contemplated under the manual for complex 
i 
I 

litigation 3d, Section 28.221 and 222, which contemplates that in cases, 

I centralized cases involving multiple parties and multiple classes with possiblj7 
1 divergent interests, that the Court appoint what's called a designated counsel, 
i 
I which can be further refined to liaison, lead, et cctera. It also contemplates that 

I ~ 

thc designated co~msel may be in the best position to, because of its day-to-day 
contact with the defendants, to actually receive a settlement offer, provided that it 
understand from the outset a clearly delineated limitation on its authority, and. 
that's what occurred here. Mind yo4 there were points during the litigation, not 
simply at the sertlement phase, where w-e did, in a sense, override the liaison 

I 
I 

counsel. For instance, at one point the defendants propounded discovery 
I concerning, I think it was 21 different drugs, vr-hich was not a matter that greatly 
! 1 

j i  affected the consumer cases that Mr. Persky and Mr. Schachter were involveii in, 
but did affect the third-party payor classes because it was a considerable amount 

1 1  of discovery being sought on a case that was concerned with two drugs, 
Lorazepam and Clorazepate. And in that instance I dealt directly with Mr. Miller I at Clifford, Chance, Rogers & Wells to refine that discovery request to a 

1 1  manageable one for the thii-party payors. In our brief and in our affidavits .we 

i: described how the settlement process in this case worked, which was that Mr. 
I '  Persky and Mr. Schachter received settlement offers from the defendant-from 

Mylan, and this occurred after the State AGs and the FTC had settled, which were 
1 communicated to me. I then communicated them to Mr. McCallister, who 

personally represents Kansas Blue Cross, to Ms. Bartlett, who was the in-house 
counscl at United Wisconsin, and to Ms. Giblin, who was in-house counsel at 
Care First. I would then confer with them. We would accept, reject, have 
counteroffers: et cetera. We would communicate that back to Mr. Persky or Mr. 
Schachter. By the way, not once throughout this case had any lawyers from either 
the Zwerling or Goodkind firms even met the in-house counsel, the class 
representatives. We kept the-we kept the wall--we kept the integrity of the wall 
throughout this case. However, we did engage in a coordinated prosecution of 
this case uith the plaintiffs in the Arkansas Carpenters case and with the group 
represented by Mr. Schachter and Mr. Persky with those 13 state cases in the 
interest of judicial economy, efficiency and in thz interest of our personal 
economy and etticiency, and it worked very well. 

I 11/29/01 -1.1. at 66-68. Counsel elaborated: 

1 Given [the fillancia1 health of Mylan] and given what we had already discussed 



with our expert and the IMS data that we had already reviewed, we came up with 
a reasonable range of settlement for the United Wisconsin case, which was the 
only case that my clients and I and Mr. McCallister were concerned with. We 
didn't give that number to Mr. Persky or Mr. Schachter, but we told them if they 
received any offers concerning our case, that they were to communicate to me, 
and I glued myself to my chair for the 6th and the 7th of July and also during, the 
28th and 29th of June, and I instructed the in-house counsel that my clients do the 
same. And we had many, many hours of back and forth during the course of'those 
days. Now, the objectors complain that I wasn't in the room. Two things. Cfne, 
we did this the way the manual contemplates. And 2, I wasn't in the room for 
strategic reasons. We purposely set up this mechanism because it's my expe:rience 
from 18 years on the defense side and now four years on the plaintiffs' side in 
class action litigation, that the enemy of settlement is to have a myriad of different 
plaintiff groups represented by different multiple attorneys sitting around a room 
and heckling the defendant who wants to h o w  who can I deal with and who can I 
settle this with and who can I communicate u-ith without having to hear 
everybody's parochial concerns on every matter. And, in fact, early in the case, 
Mr. Miller at Rogers-Wells and his partner Mr. Weidner communicated to me that 
that was the procedure by which they would appreciate any settlement discussions 
to occur, that they would communicate an offer to Persky and Schachter. 
Everybody understood that the authority rested with me, with Mr. McCallister and 
more importantly with our clients who were not your typical class action 
plaintiffs, who have a nominal interest and perhaps don't even follow the case. 
The affidavits of Mr. Schachter, Ms. Bartlett Mr. Pitsenberger, who is the 
in-house counsel at Kansas Blue Cross, Ms. Criblii, myself, all attest to the 
arm's-length nature of the United Wisconsin settlement. We speak here only for 
the United Wisconsin settlement. We have no doubts concerning the others, but 
they're outside my bailiwick. 

Id. at 71-72; see aIso id. at 162-6; ("In terms of procedure, again, Mr. Cohen has described it, - 

and the same procedurz applied to [the Arkansas Carpenters case].").30 The Court can find no 

j0 See also 11,'29/01 Tr. at 157-58 ("The memorandum that went among our counsel 
before those negotiations occurred was strictly among the United Wisconsin, Kansas, and Care 
First counsel, Mr. McCallister and myself. We had our own strategy. We sent-Mr. Persky and 
Mr. Schachter \vent to those negotiations without our number. They were authorized to convey 
to us numbers that wcrc presented by Mylan. They did so. We took them up. We kept coming 
back and saying not enough, not enough. When they go near our number, we still told them not 
enough. We told them when they were getting warm, and when they hit our number wc agreed. 
And that's how it wen, and that's in evidence. That's not Mr. Garber's speculation."); id. at 156- 
57 ("[.4]li decisions concerning offers, counter-offers, acceptance. rejections in the lJnited 
Wisconsin case were made by iMr. McCallister, me and the in-house counsel at Wisconsir~ 



counsel for the respective plaintiffs were actively involved and made the key decisions respecting i 
1 

offers. counter-offers. and the acceptance and rejection thereof. See 11/14/01 Affidavit of 

Richard W. Cohen 77 24-3 1; Declaration of Elizabeth Bartlett 77 8-10, attached to 11/13!01 

Affidavit of Hollis L. Salzman, Ex. 1; Declaration of Carol Nakhuda, Esq. 117 6-7, anached to 

11/13101 Affidavit of IIollis I,. Salzman, Ex. 3; Declaration of Mary Elizabeth Giblin. Esq. 7 3; 

attached to 11/13/01 Affidavit of Hollis L. Salzman, Ex. 4; Declaration of William :H. 

Pitsenberger, Esq. 77 7-9, attached to 11/13/01 Affidavit of Hollis L. Sdnnrul, Ex. 5;  AfGdavit of 

Joe K. Whatley, Jr. 6-7. Ultimately, therefore, the Court finds that both settlements were the 

products of arm's length negotiations by experienced counsel, undertaken in good faith and after 

substantial factual inv-cstigation and legal analysis." 

Kansas and Care First Blue Cross, and that's all of our affidavits and that's in evidence and that's 
/ not s1)eculation."). 

3' The Court is mystified by the objectors' desire to mediate a way out of the purported 
conflict. As Mr. Garber articulated the objectorsT position: 

And I'll submit, Your Honor, that if that happens, there can be a resolution. What 
I'm not doing here today, Judge, is arguing that the case should be blown up. that 
we should start back at ground zero. What I'm arguing is that there is a solution. . 
. hihat I am recommending to the Court is, even before the Court passes on the 
fairness of the settlement, because I don't want this case to fall apart, that the 
Court consider directing the parties, including the objectors. to engage in 
mediation, to do it on a short time schedule, to do it under Court supervision, and 
to see if we can amve at a resolution. 

11/24/'01 Tr at 132-3; As stated from the bench at the hearing, however, the Coum fails to see 
how mediation-as a means of merely tinkering with the fund allocation and fees-could purge 
the taint of a true conflict of interest. Rather, if a true conflict existed, it seems to the Court that 
the entire settlement would be have to be vacated, new counsel would be necessitated, and the 
case would then proceed to trial or be settled through new agreements. 



I I 

(5) Terms ofSettLement in Relation to Strength of Plaintiffsf Case 

1 Under the Stipulation of Settlement in United Wisconsin, Mylan agrees to pay $25 

million, and SST agrees to pay $285,600, into interest-bearing escrow accounts to be distributed 

after final approval ofthe settlement. United Wisconsin Settlement Agreement $5 T.MMI 

1II.A." Under the accompanying Allocation and Distribution Plan, the total amount less 

attorneys' fees and expenses, costs of administration oi'the settlement, and incentive awards to 

the plaintiffs ("Net Settlement Amount") will be distributed to members of the United Wisconsjll 

Class that file timely claims. United Wisconsin A!location and Distribution Plan at 3-4. 

'fierc are two claim options. Under the first, third party payors that maintained recsords of the 

actua.1 amounts paid or reimbursed for the drugs for persons residing in the United 'Visconsin 

jurisdictions, and can certify the accuracy of that information, will have their claim:; recognized 

at 100% of such amounts. Under the second claim option, third party payors whose records 

enable them to certifc only the amounts paid or reimbursed for the drugs for persons residing 

throughout the United States can estimate the amounts paid or reimbursed for the drugs Tor 

persons in the United Wisconsin jurisdictions by multiplying the ratio of their "covered lives"" in 

j2 <:lass counsel reported at the fairness hearing that interest on the cscrowetl settlement 
fund is nearly $500,0OU, yielding a gross settlement Suld of approximately $25.775,000. The 
admi~strative expenses total approximately $250,000, with $1 10,000 spent on notice costs and 
$140,000 on settlement administration. After the requested fees. expenses, and incentive aw-ards 
sought, over $21.5 m~llion net will be available for disuibution to the class members. 
11/29/01 Tr. at 60-61 

" "Covered L~ves" means either the number of: (a) persons covered by a United 
Wisconsin Class member's prescription drug benefit plans as of January 1, 1999: or (b) the 
aggregate months of coverage for all persons covered during the Class Period by a linited 
Wisconsin Class menlber's prescr~ption drug benefit plans. United Wisconsin Allocation and 
Distribution Plan at 4 n. 1. 



the United Wisconsin jurisdictions to their covered lives in the United States by the nationwide 

amount. Those claimants will have their claims recognized at 80% of such estimated amounts. 

Class members that file timely and valid claims will receive a distribution based on their 

distribution ratio: which will be determined by dividing the individual claim by all 'laims. The 

distribution will be calculated by multiplying the ratio by the Net Settlement Amount. id. at 

4.34 

In Arkansas Carrxnters, Mylan agrees to pay $10 million, and SS'T agrees to pay 

$1 14,400. Arkansas Carpenters Settlement Agreement $3 I.LL, II1.A." The Allocation and 

Dishbution Plan is essentially identical to the United \Visconsin plan. As in that plan, the total 

amount less attorneys' fees and expenses, costs of administration of the settlement, and incentive 

awards to the plaintiffs ("Net Settlement Amount") wiIL be distributed to members of the 

Arkansas Carpenters C:lass that file timely claims. See Arkansas Carpenters .4llocation and 

Distribution Plan at 3-4. The same two claim options also exist, and class members that file 

timely and valid claims will receive a distribution based on their distribution ratio multiplied by 

the Net Settlement Amount. See id. at 4. 

The plaintiffs correctly note that these settlements ensure recovery of an all cash amount 

for third party payors, m-h'ich must be balanced against the continued expense and ri,sks of the 

lengthy and complex antitrust litigation, especially in this case in which an alleged vertical 

conspiracy is at issue ~ \ i t h  Profarmaco and Mylan, for example, at different levels of distribution. 

'"1 the fairness hearing, class counsel estimated an average distribution of $1 0,000 per 
claimant. 1 1/29/01 ?'I. at 61. 

'' SST's total amount in these cases, $400,000, 1s a portion of the $2 rnill~on that it is 
paying as part of its global settlement. See suora note 1 1 and accompanying text. 
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Any prospective aw-art1 fiom a jury, of course, presupposes survival of motions to &:jmiss, 

motions for summary judgment, and successful certification of one or more classes in all of the 

respective jurisdictions. Even assuming the plaintiffs could surpass such significant hurdles, 

post-trial motions and appeals would be likely, which \vould delay and further risk recovery. See 

11129101 Tr. at 73-76. As this Court has previously stated: 

By reaching a large settlement at a relatively early stage in the litigation, plaintiffs 
avoided significant expense and delay and ensured a guaranteed recovery at a high 
level. Antitrust price fixing actions are generally complex, expensive, and 
lengthy. Trial of this matter easily could have lasted months and may not evt:n 
have started for rnany years; and any verdict inevitably would have led to an 
appeal and might well have resulted in appeals by both sides and a possible 
remand for retrial, thereby further delaying final resolution of this case. These 
factors weigh in favor of the proposed Settlement. 

In re: Vitamins Antitrust Iditiff., 2000-1 Trade Cas. (CCH) 772,862, 2000 WL 1737867, *4 

(D.D.C. Mar. 31.2000) (citing Slomovics v. All for a Dollar. Inc., 906 I:. Supp. 146, 149 

(E.D.N.Y. 1995) ("The potential for this litigation to result in great expense and to continue for a 

long time suggest that settlement is in the best interest of the Class."). 

Thc plaintiffs &&light the fact that they are indrrect purchasers as one of the most 

significant legal impediments to the successful prosecution of their lawsuit. See Illinois Brick 

Co. v. IIlinois, 431 U.S. 720. 728-29 (1977) (holding that only direct purchasers have standing to 

assert antitrust injury for the purposes of section 4 of the Clayton Act); In re L o r a z e p u  

Clorazepate Antitrust I-itig., 202 F.R.D. 12, 17-19 (D.D.C. 2001). They further cite substantive 
I/ 

' defenses that have been asserted by the defendants such as the defendants' denial that they 
I I 
I '  proximately caused the alleged antitrust injury and damages when prices were passed down 
I i 
I through many levels of distribution, Mylan's denial that it cornered the market as its competitors 
1 



obtained API from an ;alternative supplier, and Mylan's challenge to the relevant product market 

definition. The plaintill's also acknowledge the significant difficulties involved in contested 

state-by-state or multi-state class certification proceedings. See 11/29/01 Tr. at 76-79. Finally, 

the plaintiffs justify the lesser recovery for the Arkansa:. Carpenters Class on the basis that the 

Arkansas Carpenters jurisdictions do not have state antitrust or consumer protection laws that 

permit indirect purchaser claims for antitrust violations: thus leaving them with only unjust 

enrichment claims in relatively unchartered territory. &g 11/29/01 Tr. at 109-10. When 

compared to such risks and costs of continued litigation, the plaintiffs contend, the tams of the 

settlements are fair. reasonable, and adequate. 

The IRCs, UnitedHealth, and Health Net, Inc. ("Health Met") filed several sets of 

objections to the terms of rhe settlement.36 The IRCs and UnitedHealth first complain that the 

settlements generally short-change third party payors, arid all three objectors argue that the 

settlement amounts are unfairly disproportionate to the settlement amounts for other victims. For 

a benchmark against which to measure the reasonableness of the settlements, the objectors look 

to a $388 million figure; referenced in the United Wisconsin Settlement Agreement, that 

represents the amount third party payors paid for both drugs during the relevant two-year time 

period. They also point to the allegation that Mylan raised prices by 1200% to 4000% and argue 

that even using the 10%-end 1200% figure, the overpaqnlent was at least $355 million. The 

settlements' total of $35 million, contend the objectors, ;appears to be a mere 9.8% of the 

damages suffered by third party payors and is thus inadequate. All the objectors additionally 

36 . I'he objectors' arguments concerning attorneys' fees are addressed below. See suDra pp. 
57-59. 
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argue that this amount is inadequate because it is smaller than the $71 million recovered by the 

Plaintiff States in the settlement on behalf of consumers. 

After carefully reviewing the plaintiffs' expert report, the relevant filed affidavits in 

evidence, and the representations made by counsel at the hearing, see Redacted Report of John 

Pisarkiewicz, Ph. D., 11 114101 Affidavit of Bernard J'ersky, Exs. 4-5; 11/14/01 Affidavit of 

Richard W. Cohen 7 3 1 ; 11/29/01 Tr. at 70-71, 73, 101-04, the Court finds no merit in this 

objection. ,Although fully litigating the claims through trial could possibly result in a higher 

recovery, the settlemer~t represents a necessary compronise between inherent risks of doing so 

and a guaranteed cash recovery. The Court is convinced that the $355 million to $388 million 

benchmark used by the objectors is inflated and unrealistic. The $388 million fiewe is the 

parties' agreed upon estimate of the retail dollar amount of all payments and reimbursements 

made by the third p+ payors for all manufacturers' versions of generic lorazepam and 

clorazepate for the entire class period for persons residing in the United Wisconsin jurisdictions. 

It does not, therefore, reflect the alleged damages; assuming otherwise would equate damages 

with 100% of retail purchases. Moreover, that figure represents the retail sales of all 

manufkcturers. not just Mylan, and this Court has rejected the umbrella damages theory. mv. 

Mylan Labs., 62 F. Supp 2d 25,38-39,43 (D.D.C. 1999).j7 Class counsel thus reasonably relied 

on other, more accuratz numbers, in consultation with their retained expert. See, e.g,, 1 1!14/01 

Affidavit of Richard W. Cohen 77 21 ("Between Augusr 1999 and June 2000, I met with and 

spoke on several occasions with plaintiffs' consulting economist, John Pisarkiewicz, Ph.D, to 

j7 During the relevant time period, Mylan only had approximately 45% of the market for 
lorazepam and 73% of the market for clorazepate. See Redacted Report of John Pisarbewicz, 
Ph. D, 7 3 5 ,  1 1/14/01 Affidavit of Bernard Persky, Ex. 4. 



investigate ranges of damages potentially attainable by United Wisconsin Action class 

members."). They reviewed Mylan's Annual Report on SEC Form 10-K for the fiscal year 

ending March 3 1. 2000 in preparation for settlement negotiations, which reflected s~gnificantly 

decreased sales between 1999 and 2000 resulting in a total sales figure of approximately $255 

million during the relevant class period. Mylan's Audited Consolidated Balance Sheet showed 

that hilylan had aggregate cash a n d  equivalents of approximately $203 million as of March 31, 

2000, and Mylan's stock price was at a three-year low. Shortly before it settled with. these 

plaintiffs, Mylan also had entered into a settlement agreement with the FTC and Plaintiff States 

for $100 million plus $8 million in fees, which significantly diminished the available cash. 

Mylan contemporaneously had significant exposure to potential liability from the related actions: 

Now we're talking about a relatively small, by pharmaceutical company standards, 
generic pharmaceutical company that's left with $100 million in cash in total still 
faclng the United Wisconsin action, still facing the Arkansas Carpenters actlon, 
still facing the direct purchaser action, which has many of those same prosec:ution 
advantages that I stated earl[ier] regarding the State A.G.s and the Federal Trade 
[C]ommission. a single unitary claim under Section 4 of the Clayton Act. 

11/29!01 i'r. at 89-90. The amounts recovered through these settlements represents between 

apprc~wimately fifteen to thirty percent of the plaintiffs' expert's estimated damages." Given the 

reality of Mylan's financial condition in July 2000. and the significant hurdles to litigating the 

case 10 a successful and sustainable verdict, the Court finds the settlement amounts to be 

Under Dr. Pi~arkiewicz's analyses, the estimated retail damages caused by Mylan in the 
United Wisconsin jurisdictions are $128.9 million, and the estimated disgorgement damages are 
$80.7 million. See Redacted Report of John Pisarkiewicz, Ph. D. 12, 14. 32, 39, 11/14/01 
Affidavit of Bernard Persky, Ex. 4. His estimated disgorgement damages in the Arkansas 
Carpenters jurisdictions are $68.6 million. See Redacted Report of John Pisarkiewicz, Ph. D 17 
8, 26. 1 1/13/01 Affid:~vit of Bernard Persky, Ex. 5. 



reasonable under the ci~cumstances.'~ 
! 

In addition, the Court agrees with the plaintiffs' :position that comparing thesi: settlements 1 

to the FTC and Plaintiff States' settlement is pointless because the FTC already had a I 
disgorgement ruling in its favor before it settled, it was a single litigant with a nationwide claim I 
with no procedural impediment to aggregation such as class ~ e r t ~ c a t i o n ,  all fifty states are I 

involved in that settlement, the State Attorneys General could, similarly aggregate their claims 

underparenspatriue authority, and they had significant direct purchaser claims under Section 4 I 
I 

of the Cla);ton Act. The relative plaintiffs had significantly different variables to consider in 1 

39 'This conclusion is bolstered by the fact that even the objectors took inconsistent 
positions with one another on various aspects of the settlements. Despite the fact that they 
intended to provide a "joint presentation" on their objections at the fairness hearing, 11/29/01 Tr. 
at 114, counsel for UnitedHealth stated that it "was a very good, substantial result to get the 
defendants in this case to agree to discharge the amount of money they did," id. at 13 1, and 
proceeded to opine that the settlement funds only needed to be allocated differently. By stark 
contrast, counsel for the objecting IRCs proclaimed "that this is not a terrific settlement for third- 
party payors, it's a temble settlement for third-party payors" and prayed for disapproval as the 
settlement funds were woefully inapt. Id. at 148. As class counsel succinctly responded, "So 
much for their coordinated presentation." Id. at 155. And despite counsel's opinion on the 
"terribleness" of the settlements, several of his clients nonetheless opted in. ALl parties agree that 
the third party payors, including the IRCs, are sophisticated entities w-ith a significant financial 
stake in this case. See, e.g. ,  11/29/01 Tr.at 90-91 ("MR. COHEN: . . . Hcrc we have a class of 
sophisticated, well-hcclcd third-party payors with substantial financial stakes."); id. at 11 8 ("MR. 
RtlOAD: . . . Moreover, our clients are all sophisticated companies, as Mr. Cohen mentioned. 
They operate in a highly competitive nlarket and they axe very much concerned about their 
business operations."). The fact that many of the IRCs themselves decided to opt-in70 the 
settlements therefore lends little credibility to counsel's position on their "terribleness." As the 
Seventh Circuit rcccntly stated in a similar situation: "Unlike members of the consumer class, 
[third party payors] are-sophisticated purchasers of pharmaceuticals. Their consent to this deal ~ 
shows that a larger judgment was unlikely." In re Svntbroid Marketinq Litie., 264 F.3d 712, 717 
(7th C'ir. 2001) (Easterbrook, J.) Such inconsistencies among objectors illustrate the 
complcxiries inherent in class action settlement efforts and highlight the reasonableness of the 

I 

compromise embodied in the settlements reached here 

-49- 



contemplating sett lcms~it .~~ 

Second, the 1RC s. UnitedHcalth, and Health Net provide a set of objections concerning 

the differences between the United Wisconsin and .4rkansas Carpenters settlements. 

UnitedHealth and Health Net object to the unequal amounts allocated to each respective 

settlement class. This objection, however, ignores m o i s  Brick and this Court's prior rulings 

In this regard. counsel for the objecting IRCs made several representations to the Court 
at the fairness hearing that-t a minimum-lack credibility: 

MR. SLMMER: . . . Now, Mr. Cohen spoke about a pragmatic settlement. The 
problem with thal, Your Honor-and he gave us a parade of horrors about how 
difficult this case would have been. The problem with that, of course, Your 
Honor, is that this same parade of horrors is the same horrors that the States and 
the PTC face in large part in prosecuting their case. They would have faced 
almost identical defenses in many respects with regard to definition of the relevant 
market and proof problems, as well. 

THE COURT: ETC has the same problen~ with :standing and being the proper 
plaintiff to bring the case? 

MR. SIMMER: 1'11 conccde on that point, Your Honor. FTC did not have J 

standing issue, but you may remember, as originally filed, the FTC's complaint 
was on behalf ot'all injured parties, including corporate injured parties; that dle 
fact that that portion of the settlement got left on the settlement room floor really 
speaks volumes about the problems with the settlement, we would submit. 

MR. CiENTI1,E: And the fact that the ETC--In fact, we called the FTC, You  
Honor, to tell them what was happening here. We've been informed by officials 
of the FTC, and I've been authorized to say to you, that their position is that they 
have never represented corporate parties, that the disgorgement that they sou& 
under the FTC Act was meant to either pay consumers, which they are doing 
through the use of the Attorneys General as a mechanism to do that. The other 
alternative with that money was to turn it over to the Federal Treasury. They 
declined to do that. 

11/29/01 Tr. 136-37, 150-51 



that indircct purchaser damages claims would be recognized only under the laws of states with 

express rights of action for indirect purchasers. FTC v. Mvlan Labs., 62 F. Supp. 2d at 43. The 

respective amounts retlect such rulings in that they account for the weaker claims ofthe 

Arkansas Camenters class members in states without Illinois Brick repealers and in which they 

would relying solely on common law unjust enrichment claims. 

In a similar vein, the IRCs object that the United Wisconsin settlement improperly 

excludes Nebraska claims because the state reco,qizes indirect purchaser claims.41 This 

objection, too, lacks merit. A plaintiff is master of its claim, which is equaUy true of a class 

plaintiff. Class counsel has averred that none of the United Wisconsin plaintiffs conducts 

meaningful business in Nebraska, and Nebraska law claims were not included in amy complaint 

they filed. If the objecting IRCs believed they had a meritorious Nebraska claim. they had the 

option to prosecute it. Their failure to do so does not render tlus settlement unfair or 

unreasonable. 

The RCs. UnitedHealth, and Health Net also claim that the determination of class 

membership in the respcctive classes by state of residence of beneficiaries is inaccurate, arbitrary, 

and burdensome. They claim that it is inaccurate because few third party payors track place of 

'' For support, the objectors cite the Nebraska C:onsumer Protection Act, Neb. Rev. Stat. 
$5 55-1 601(2) ("Trade and commerce shall mean the sale of assets or services and any commerce 
directly or indirectly affecting the people of the State of Nebraska."); 59-1602 ("Udiir methods 
of competition and unfair or deceptive acts or practices in the conduct of any trade or commerce 
shall be unlawful."); 59-1603 ("Any contract, combination, in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce shall be unlawful."); and 59-1609 ( " k ~ . y  person who 
is injured in his business or property by a violation of sections 59-1602 to 59-1606, or any person 
so injured because he rehses to accede to a proposal for an arrangement which, if consummated, 
would be in violation of sections 59-1603 to 59-1 606, may bring a civil action in the district 
court to en-join further violations, to recover the actual damages sustained by him . . . ."). 



residence for all of those covered by their plans (e.g., child away from college), and in the RCs'  

and UnitedHealth's view; the dichotomy is arbitrary and burdensome because participation in the 

settlement is not tied to rhe piace where prescriptions are filled. as many dependants cross state 

lines when filling prescriptions. A better approach, they claim. would tie parlicipation in the 

classes to the location of the pharmacy where prescriptions are filled because third party payors 

regularly track such information. They ultimately believe that parity should exist belween the 

jurisdictions. Health Ker similarly contends that there is no support for the currently devised 

two-class dichotomy in this case. But in stark contrast to the pharmacy and parity approach 

proposed by the other objectors, it believes that states like California where "abundant case law 

makes clear that indirect purchasers may recover treble damages" and attorneys' fees, should 

receive a greater share of any recovery. Health Net Mern. at 4-5. 

The Court finds that the plaintiffs' choice to base class eligibility upon the cIass members' 

plan members' states of residence fair and reasonable because it generally comports with the 

purposes of the states' antitrust laws. The IRC's and UnitedHealth's proposed alternative of 

pharmacy location, as pointed out by class counsel, is not necessarily better because most 

individuals purchase their pharmaceuticals in their state of residence, and even where that is not 

the case, basing class eligibility on pharmacy location would result in anomalous situations in 

which a Maryland resident, for example, could benefit from the District's Illinois Bri& repealer, 

even though the Maryland legislature has chosen not to afford its residents such protections. 

Moreover, a substantial percentage of prescriptions are tilled by mail order pharmacies, one of 

the largest of which is located in Ohio. which is a non-IJnited Wisconsin jurisdiction.. Despite 

the encouragement to third party payors' members to us<: mail order prescriptions, the pharmacy- 



'1 location approach would deny third party payors the hcbc~efit of recoucry when their members 

/ I  used this feature. While the respective settlement amounts may not be perfect for all affected 

! I  

i third party payors, it represents a reasonable compromise, which is perhaps best illustrated by the 

fact that e\en the objectors disagree with one another 011 this issue: the objecting IRCs and 

/ UnitedEIealth would dikide the funds equally between the classes, while the other objector, 

Health Net. would direct greater amounts of money toward states like California. 
I 

Third, the IRCs and [JnitedHealth have lodged objections against the clam process. 

I They contcnd that the svo options for calculating payments for the pvrpox of submitting claims 1 1  
1 1  effectively exclude indemnity payments, in which the payor pays the pharmacist and is 

1 subsequently reimbursed upon submission of the claim to the insurance conlpany. Normally, 
I 

1 they point out, indemnjt) payors do not have a claim record detailing reimbursement. for specific 

1 drugs and thus will be unable to provide the necessary claims information. Yet, here, indemnify 

1 payors would have to provide evidence of the claimed payment. They estimate that up to ten 
/ I  

I 1  percent of third party payor claims are such indemnity payors. 11/29/01 Tr. at 138-40. Such 

II payors did not opt-out, the objectors explain, because they "found themselves in [a] (catch-22": 

MR. SIMMER. . . . To file a claim in this settlement, you had to have a specific 
claim record of>our payments for these two h g s .  Indemnity payors don't have 
that, so they couldn't make a claim. Okay. One might ask. why didn't they opt 
out? Mr. Cohen has explained, to opt out ofthis settlement, you also had to 
provide data about your payments for these two drugs. 

Id. at 139-40 l l  - 
ll But the Court finds this objection misplaced and. counsel's representation with respect to 

I it rather disturbing. The Court agrees with the plaintiffs that the objectors would fare no better 1; 
! proceeding to trial, as they would have to demonstrate damages, and it would he unfair to pernut 
I 



this ten percent of the population to block the settlement for the other nine5 percent when the ten 

percent simply could have opted out. What is appalling to the Court in relation to this objection 

is that in making the IRCs' case, counsel appears to have grossly misrepresented facts to the 

Court, as pointed out by class counsel: 

MR. COHFX: . . . I have to go further than that, however, because Mr. Simmer, 
when asked why they didn't opt out, told the Court an absolute lie. He said that 
we didn't opt out because we had to provide-in order to opt out, we had to 
provide our claims information. He knows full well that is not true, that the class 
information was requested, not required. That was clarified in a letter prior to the 
deadline date. And, in fact, Mr. Simmer's fm did opt out for clients and 
provided no claims information They knew full well that was not required. 

Id. at 154. Needless to say, the Court fmds no credibility in the objectors' counsel's arguments on - 

the purported "catch 22."42 The information for opt-outs in the United Wisconsin settlement was 

42 .4t the hearing. In hct, the Court had to ask. ccunsel repeatedly for a clarification of the 
objections' reasons for not opting out. The Court finds the responses of IRCs' counsel ambiguous 
and disgendne, if not totally incredible. Counsel began by volunteering: 

MR.. RHOAD: . . . Why we didn't opt out. ?hat was the question posed by Mr. 
Cohen here today suggesting that our clients spoke with their feet, I gness is the 
term that he used, by remaining in the class. Well, the answer to that 
question-it's a v e q  good question as a prelimiriary matter, but he answer is two- 
fold, Your Honor. And 1 believe that you will find that both answers or both parts 
of the answer are compelling. While opting out may very well have been the 
easiest route for our client to take to demonstrate their dissent in this case, OLU 

clients have elected instead to taken a stand. They're concerned that if attcml~ts 
are not made to correct the substantial problems they have identified with these 
proposed settlements, that there is the very real and significant risk that these 
same problems \vill affect settlement proposed in future cases of a similar nature. . 
. . The second concern of our clients, which compelled their election to remain in 
the class and submit objections rather than opt out, is their recognition that the 
settlement funds established in this case of consumers and third-party payors . . . 
is their recognition that the settlement fund established in this case for consu~ners 
and third-party payors is not insubstantial . . . the problem here isn't necessarily 
the amount of the settlement fund, but rather the way the settlement fund has bee 
allocated among the parties . . . . 



requested. not required, and the plaintiffs made the req~~est because that settlement, and not the 

Arkanjas Carpenters settlement, was subject to a reduction provision if opt-outs exceeded a 

certain threshold and an SST termination provision if the opt-outs exceeded another threshold 

figure. The requested information was used solely to determine whether those thresholds were 

met. See 11/29/01 Tr. at 97-99. Requesting such infonnation was reasonable. 

Finally, UnitedT-Tealth objects to the releases, citing a parade of hombles including 

potential violations of ERISA if third party payers who have no authority to do so release claims 

of beneficiaries. But the Court is satisfied with class counsel's explanation of the agreements' 

savings clause; it docs not release the claims of beneficiaries and affiliates "to the extent that any 

such Person's claim is independent of such Person's relationship to Plaintiffs or Settlement Class 

Members." Settlement Agreement 7 LKK; see also 11/29/01 Tr. at 99. 

For all of the reasons discussed above, the Court finds that the tenns of the settlements. 

when compared to the jtrength of the plaintiffs' cases, are fair, adequate, and reasonable, and this 

factor accordingly fa~rors final approval. 

11129i01 Tr. at 119-21, see also & at 149 ("MR. SIMMER: . . . "[Als MT. Rhoad ex-plained 
earlier, what we're trying to do is take a stand here."). Far from "compelling," however, the 
Court finds the first: what the Court will deem "class action martyr" reason, unbelievable. Rather 
than having counsel write an op-ed in the JYull Street .lournnl, New York Times, or Wnshingtoiz 
Post, counsel incredibly asks the Court to believe that their clients wanted to remain part of a 
settlement that in their view was "terrible", while their colleagues opted-out, to set a better 
precedent for class actions generally, despite counsel's statement that they "are all sclphisticated 
companies . . . [and] operate in a highly competitive market and they are very much concerned 
about their business operations." 11/29/01 Tr. at 118. The second reason therefore is much more 
credible, albeit entirely unhelpful to the objectors in that it bolsters the reasonableness of the 
settlement funds. See supra note 39. As perhaps best articulated by class counsel, "We heard 
quite a bit from the objectors as to why they didn't opt out. And I'll suggest that they never gave 
you the honest answer. They don't want to walk away from $25 million in [the United 
Wisconsin] case. That's why they didn't walk out." 11/29/01 TI. at 154. 



(c) Status of Litigation at Time of Settlemeitt 

The plaintiffs had sufficient information at the time they entered these settlenient 

agreements. As discussed in significant detail above, class counsel conducted an extensive 

investigation from May 1999 to July 2000 relating to the claims and underlying events and 

transactions alleged in the complaints. During coordinated discovery, they reviewed hundreds of 

thousands of pages of party and non-party documents were reviewed, and in excess of seventy 

party and non-party depositions had been taken. rhey also consulted with experienced 

economics experts and ultimately retained John Pisarkiewicz, Ph.D. in August 1999, \vhose 

reports have been filed with the Court, to advise them on matters of class injury and damages. 

(d) Reaction of Class 

Pursuant to the Court's preliminary approval order, over 13,000 copies of the Notice of 

Settlement of Class Actions, Proof of Claim, and Notice of Exclusion were mailed directly to 

class members in both actions. Out of large and sophisticated classes in each action, three sets of 

objections have been filed on behalf of a total of thirteen objectors. Only a handful of managed 

care companies and a small number of self-funded third party payor plans, totaling fourteen third 

party payors, have opted out of United Wisconsin. Similarly, only seventeen have opted out of 

h s a s  Caruenters. See, ex., 1 1/14/01 Affidavit of Bernard Persky 1 94.4' The fact that such 

an overwhelming majority of class members elected to stay in the class evidences a favorable 

reaction by the class to the settlement. And although several objections were filed by a relatively 

" A Schedule of Opt-Outs for each case is attached as Exhibit 1 to the respective orders 
md film1 judgments, which accompany this Memorandum Opinion. 



few l~~ernbei-s of the class, for the reasons discussed at length above they ultimately present no 

obstacle to fmal approbal. Accordingly, this factor supports final approval of the settlements. 

(ej Opinion of Experienced Counsel 

Class counsel has substantial experience in litigating and resolving complex cases, 

including pharmaceutical overcharge antitrust matters on behalf of classes of sophisticated third 

party payors. See. e.r., 11/14/01 Affidavit of Richard W. Cohen 7 4. Given the arms-length 

negotiations conducted by counsel, counsel's consultation with the plaintiffs' retained expert, and 

their extensive discovery and investigation, the Court will credit counsel's opinion that these 

settlements are fair, reasonable, and adequate. 

(2) Final Approval of the Allocation and Distribution Plan 

For the specific reasons discussed at length above respecting the Allocation and 

Distribution Plan in each case, see suDra pp. 43-55, the Court fmds the plans fair and reasonable 

and will approve them 

(3) Final Approval of Attorneys' Fees and Costs 

In Cnited Wisconsin, Third Party Payor Lead Class Counsel specifically seek approval of 

the following: ( I )  a fifteen percent attorneys' fee: (2) reiinbursement of out-of-pocker litigation 

costs and expenses in ihe amount of $278,267.33; and (3) payment of an incentive award of 

$25,000 for each of the named plaintiffs. In Arkansas Camenters, Third Party Payor Lead Class 

Counsel sin~ilarly seek: (1) a 22.5% fee; (2) reimbursement of $1 10,000 in costs: ancl(3) 

payment of an incentive award of $10,000 to each of the named plaintiffs in the m d l  

Tennessee and Cement Masons actions. 



The lRCs and UnitedHealth object to the fee petitions. Pooling together the i'ees sought I 
here by IJnited Wisconsin Third Party Payor Lead Class Counsel, the fees sought by Arkansas ! 
Carpenters 'Third Party Payor Lead Class Counsel, and the $4 million sought by Indirect I 
Purchaser Lead Counsel for the benefit of approximately forty-one fums representing the State I 
Purchaser Plaintiffs, they contend that the $10 million in attorneys' fees is excessive when 

juxtaposed to the total recovery of $35 million. They allege that the respective Third Party Payor I 

i 
Lead Class Counsel did not earn the requested awards because they merely piggy-backed on the 1 

FTC's and Plaintiff States' work. i 

The Court disagrees. Under the legal standard and relevant factors detailed at length 

above. see supra pp. 24-26, the Court fmds the attorneyst fees and costs petition in both cases fair 1 
and reasonable and will accordingly approve them. First, the objectors have erroneously 

conflated the relevant figures. Despite the fact that Lndirect Purchaser Lead Counsel will receive 

a portion of the fees requested here, the $4 million fee that Mylan has agreed to pay them in 

connection with the settlement of the FTC's and Plaintiff States' action and dismissal of the State 

Purchaser Actions was separately negotiated and is wholly independent of the fees requested in 

these cases. It should bc evaluated accordingly, as the C'ourt has done. See supra pp. 28-30. 

Similarly, the fees sought here are independent of one another. as United Wisconsin Third Party 

Payor Lead Class Counsel and Arkansas Carpenters Third Party Payor Lead Class Counsel have 1 

litigated, negotiated, and settled their respective cases in an independent, albeit coordinated. 1 
fashion. 1 

Second, counsel in both cases correctly nore that the fifteen percent contingency fee I 
sought in the United Wisconsin case and the 22.5% sought in the Arkansas Camente~  action are I 



3t the low cnd of the acceptable range of fee awards in common fund cases.14 As noted above, 

while fee awards in corrnnon fund cases range from fifteen to forty-five percent, the normal range 

of fee recovery in antitrust suits is twenty to t h i i  percent of the common fund. See Swedish 

Hosv. Cow., 1 F.3d at 1271-72; see also In re Aetna Inc., MDL No. 1219,2001 WL 20928 (E.D. 

Pa. Jan. 4,2001) (finding thirty percent to constitute a reasonable award); In re Amvicillin 

Antitrust Li t i~ . ,  526 F. Supp. 194,498 (D.D.C. 1981) (noting that while the bulk of fee awards in 

antitrust cases are less than twenty-five percent, several courts have awarded more than forty 

percent of the settlement fund). Contrary to the objecto~s' conclusory speculation about counsel's 

efforts, this has been a lengthy and complex antitrust case, involving multiple jurisdictions, 

extensive investigation and discovery, coordination, and negotiations. Counsel in these cases are 

experienced antitrust Iitigators, and they have detailed their efforts in these cases in affidavits 

filed with the Court. See 11/14/01 Affidavit of Richard W. Cohen; 11/13/01 Affidavit ol'Joe K. 

U'hatley, Jr.; 11/14/01 Affidavit of Bernard Persky; 11,13/01 Affidavit of Robert S. Schachter 

As a result of their efforts, the United Wisconsin class members. numbering in the thousands, are 

sxpected to recover thousands of dollars each from a total fund of $25,285,600, and the csdmated 

13,000 Arkansas Carpenters class members will recover a total of $10,114,400. 

" Counsel in Unlted Wisconsin negotiated 15% fee retainer agreements with the class 
plaintiffs at the outset of the case, and through a candid statement at the fairness hearing revealed 
the modest nature of the fees involved here: 

I can assure you that if I knew then what I no\\, I never would have agreed to thc 
15 percent standing here two and half years later It's the lowest fee we've ever 
agreed to in one of these cases, and in our subsequent fee agreements we've 
refused to accept that given the complexities involved in these cases and the 
length of time it takes to collect. 

11/29/01 Tr, at 105 



With respect to costs, counsel in United Wisconsin seek reimbursement of out-of-pocket 

expenses totaling $278,267.33, and counsel in Arkansas Camenters seek $1 10,000. In addition, 

1:he plaintiffs seek incentive payments of $25,000 to each of the three class representatives in the 

JJnited Wisconsin case and $10,000 each to the three named plaintiffs in Arkansas Carpenters, 

jvliddle Tennessee, and Cement Masons." The allocation for the out-of-pocket expenses is 

detailed in counsel's affidavits and has not been disputed, see. e.g., 11/13/01 Affidavit of Robert 

'i. Schachtcr 7 8, and the Court finds the respective clainied expenses reasonable. The Court also 

finds the incentive awards to be reasonable under the circumstances. "Incentive awards are 'not 

uncommon in class action litigation and particularly where . . . a common fund has been created 

fbr the benefit of the entire class.' . . . Ln fact, '[clourts routinel? approve incentive awards to 

c:ompensatc named plaintiffs for the services they provided and the risks they incurred during the 

c:ourse of the class action litigation.' " Cullen v. Whitman Med. Corn., 197 F.R.D. 136 (E.D. Pa. 

2:000) (quoting In re So. Ohio Correctional Facilitv, 175 F.R.D. 270,272 (S.D. Ohio '1997)). 

Counsel has sufficiently explained that the named plaintiffs in both cases provided in-house 

counsel, fraud investigators, and pharmacy benefits managers to aid in the prosecution of this 

case, whose efforts included investigating, negotiating, responding to discovery demands, 

.attending meetings, coordinating with other in-house counsel, and directing class counsel in 

:settling the case. See 11/14/01 Affidavit of Richard W. Cohen 717 12-14, 17; Declaration of 

~C:arol Nakhuda, Esq. 7q 5-6, attached to 11/13/01 Affidavit of Hollis L. Salzman, Ex. 3; 11/14/01 

.Affidavit of Bernard Persky 77 11 -13. The aggregate incentive awards respectively represent 

;~pproximately 0.3% of each class's recovery. As with the expenses, these requests art: 

See -a note 7 and accompanying text - 

-60- 



uncontested, and the Court finds them reasonable and will accordingly approve the petition. 

(4) Certification of Classes for Settlement Purposes Only 

Finally, the IJnited Wisconsin plaintiffs seek final certification of the following class for 

settlement purposes only: 

All Third Party Payors (as described below) that have reimbursed or othenvlse 
paid, in whole or part, for prescriptions of tablets of generic Lorazepam or generic 
Clorazepate (the "Drugs") filled during the period January 1, 1998 through 
Deccmber 3 1, 1999 (the "Class Period") for natural persons resident in -4rizona. 
California, the District of Columbia, Florida, Kansas, Louisiana, Maine, 
Massachusetts, Michigan, Minnesota, New Jersey, New Mexico, New York, 
North Carolina, North Dakota, Pennsylvania, South Dakota, Tennessee. West 
Virginia, and/or Wisconsin (the "United Wisconsin Jurisdictions") (the 
"Settlement Class"). "Third Party Payor" means any non-governmental entlty that 
is (i) a party to contract, issuer of a policy, or sponsor u1 a plan, which contract 
policy or plan provides prescription drug coverage to natural persons, and is also 
(ii) at risk, pursuant to such contract, policy or plan, to pay or reimburse the 
amount associated with the cost of prescripkon drugs to natural persons covered 
by such contract, policy, or plan. 

11/15/01 Mot. at 2-3. Ihe plaintiffs in Arkansas Carpenters similarly seek certification of the 

following class for settlement purposes only: 

All Third Party Payors (as described below) that have reimbursed or othemise 
paid, in whole or part, for prescriptions of tablets of generic Lorazepam or generic 
Clorazepate (the "Drugs") filled during the period January 1, 1998 through 
December 31, 1999 (the "Class Period") for natural persons resident in Alaska, 
Alabama, Arkansas, Colorado, Connecticut, Delaware, Georgia, Hawaii, Iowa, 
Idaho, Illinois, Indiana, Kentucky, Maryland, Missouri, Mississippi, Montana, 
Nebraska, New Hampshire, Nevada, Ohio, Oklahoma, Oregon, Rhode Island, 
South Carolina, Texas, Utah, Virginia, Vermont, Washington, andlor Wyoming 
(the "Settlemenr Class"). "Third Party Payor" means any non-governmental entity 
that is (i) a party to contract, issuer of a policy, or sponsor of a plan, which 
contract policy or plan provides prescription drug coverage to natural persons, and 
is also (ii) at risk, pursuant to such contract, policy or plan, to pay or reimburse the 
amount associated with the cost of prescription drugs to natural persons covered 
by such contract. policy, or plan. 

I 1/15/01 Mot. at 2. A settlement class certification must comply with all four prerequisites of 



Rule 23(a) and one of thc three subsections of Rule 2301). &Thomas v. Albright, 139 F.3d 

227,234 (I1.C. Cir. 1998). Rule 23(a) permits certification only if: (1) the class is so numerous 

that joinder of all members is impracticable, (2) there are questions of law- or fact common to the 

class, (3) the claims or defenses of the representative parties are typical of the claims or defenses 

of the class, and (4) the representative parties will fairly and adequately protect the interests of I 
the clzss. Fed. R. Civ. Proc. 2.3(a). 

The classes meet all four requirements of Rule 23(a). First, there are over 13,000 class 

members itlvolved in the cases, rendcring joinder impracticable. See. e.g., 111'14/01 Affidavit of 

Bernard Persky 7 94 & n.20; Affidavits of Dawn E. Adclazio 1/ 11. attached to 11/14/01 hffidavit 

of Bernard Persky, Exs. 2-3. Second, there are several questions of fact and law common to each 
! 

class pertaining to the liability and damages for the alleged antitrust violations, as discussed at 
, 
; 

length above. Third, the plaintiffs' claims are typical of their respective class members in that 

they allege illegal combination, conspiracy, or agreement by the defendants which resulted in the 

anticompetitive injuries. Finally, the Court finds no conflicting interests with absent members of 

the class, cf:. ex., sums pp. 38-42, and it finds that the representative parties have a genuine 

interest in this litigation and that their counsel are qualified and experienced. 

With respect to Rule 23(b), the plaintiffs have moved for certification under Rule 

23(b)(3), which requires "that the questions of law or fact common to the members of the class 

predorninate over any questions affecting only individual members, and that a class action is 

superior to other available methods for the fair and efficient adjudication of the controversy." 

Fed. R. Civ. Proc. 2 3 ( 5  Rule 23(b)(l) firther provides that matters pertinent to the findings 1 
~ncludz: 

I 

I 



(A) the interest of members of the class in individually controlling the prosecution 
or dcfense of separate actions; (B) the extent and nature of any litigation 
concerning the controversy already commenced by or against members of the 
class: (C) the desirability or undesirability of concentratmg the litigation of the 
claims in the particular forum; (D) the difficulties likeb to be encountered in the 
management of a class action. 

/ /  Fed. R. Civ. Proc. 23(b)(3). 
' 1  
I' The plaintiffs hate satisfied the Rule 23@)(3) requirement as well. They correctly 

I highlight the fact that predominance is readily met in these types of cases, which allege violations 

I of antitrust laws. See. e.q., Amchem Prods., Inc. v. Windsor, 521 U.S. 591,625 (1997') I :  
1 

1, ("Predominance is a test readily met in certain cases alleging consumer or securities fraud or 
'I 

1 violations of the antitrust laws."). The Court does not find this case m be an exception 

I 
I considering the nature of the complex issues involved in this antitrust case that are common to 

I 
I the class. And the Court is satisfied that the class action is superior for handling the claims of the 

: 13,000 individuals involved in these cases nationwide; addressing them individually obviously ! I ' I 
1 would waste judicial resources and result generally in great inefficiency. The Court therefore 

i 
i will grant class certification in each case for settlement purposes only. 



111. CONCLUSION 

For the foregoing reasons, in the FTCiPlaintiff States' action the Court will: (I) grant final 

approval oi'the Mylan Settlement Agreement and the SST Settlement Agreement; (2) grant final 

approval of'the Plaintiff States' proposed distribution plans; (3) grant final approval of thc 

payment of the costs of notice and claims adrmnistration; (4) grant final approval of the payment 

of the Plaintiff States' attorneys' fees and litigation costs; and (5) grdnt certification of the 

appropriate class for settlement purposes only. In each of thud party payor actions, the Court 

will: (1) gant  final approval of the Settlement Agreement; (2) grant final approval ofthe 

Allocation and Distribution Plan; (3) grant final approval of the petition for attorney&' fees, 

litigation expenses, and incentive awards; llnd (4) grant certification of the respective class for 

settlement purposes only. .Appropriate final judgments and orders will accompany this 

Memorandum Opinion. 

4 February L, 2002 

Thomas F. ~o~an,;' 
Chief Judge /A' 


